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EDWARD BRINLEY ADAMS 


Serene B. ADAMS, who since September 1, 1913, has been 
Librarian of the Harvard Law School, died suddenly in Cam- 
bridge on March 24, 1922. He was born at Waltham May 6, 1871, 
and was the only son of Benjamin F. D. Adams and his wife 
Catherine Brinley. Both his father and his mother were of 
old New England stock, and he counted among his ancestors 
Peter Faneuil, who gave his name to Faneuil Hall, and Israel 
Putnam, whose vigorous character and daring exploits make him 
one of the most romantic figures of Revolutionary times. His 
ancestors belonged to that natural aristocracy which was typical 
of early New England, and which without great wealth, and with 
no legal privilege or special economic advantage, took and main- 
tained a position of leadership in the community by sheer ability 
and force of character. Originally chiefly farmers, like most of the 
early New Englanders, they became clergymen or lawyers, doctors 
or merchants, as occasion served, were soldiers in time of war, 
active in town meetings in peace, and maintained a persistent 
tradition of intellectual ambition and active public service. 

B. F. D. Adams, the father of Edward Adams, was a physician 
settled in Waltham, and had early become one of the leading men 
in New England, known and respected not only for his medical 
ability, but for his active and energetic public spirit. He was a 
leader not only in private practice, but in every form of public work 
connected with his calling, and the breakdown of his health in 1883 
came as the result of too long-continued overwork. He contracted 
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tuberculosis of the lungs and found himself compelled to move with 

his family to Colorado Springs. His health benefited greatly by 
the change of climate, and until his death in 1895, although he 
never resumed practice as a physician, he led an active though 
necessarily a careful life. 

The removal of his family from Massachusetts to Colorado had 
a marked effect on Edward Adams’ development. His father and 
mother applied in their new environment the traditions brought 
from New England, and in a young and growing community such 
as Colorado was in those days, they naturally took a position of 
leadership. There was nothing worth while going on in which they 
did not have a part; no one of interest came to Colorado Springs 
who did not visit their house. The growing reputation of the place 
as a health resort brought people there not only from all parts of 
the United States, but from Europe as well, and gave the social 
life a cosmopolitan character unusual in America. To the New 
England background of the Adams’ household was added something 
of the freedom of the West and something of the older European 
civilization. The European element no doubt was relatively small, 
but its effect was great on a mind as sensitive as that of young 
Adams. His culture always had a cosmopolitan character. He 
was able hospitably to receive a new idea, no matter from what 
source it came, and was free throughout his life from the tendency 
too common to New Englanders of applying the provincial yard- 
stick to every intellectual or moral question. 

The last two years of his preparation forcollege were at the Browne 
and Nichols School in Cambridge, then recently founded by two 
young men, George H. Browne and Edgar H. Nichols, each of 
whom was a gifted teacher full of that enthusiasm for imparting 
knowledge which is the first requisite of good teaching. The 
number of pupils in the school was so small as to allow full effect 
to the contact between the teachers and the pupils, and his time 
at this school gave added stimulus to the intellectual curiosity 
which was part of Adams’ inheritance. He entered Harvard in 
1888, fitted to enjoy and to take full advantage of every oppor- 
tunity which the college gave. His four years there were years 
of rapid and harmonious development. He was not only eager 
to learn from books, interested in music, in art, in politics, and 
in every form of human activity, but he was as keen in his interest 
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in men and women as in his interest in ideas, and he brought 
to his friendships the same delighted zest that he did to his in- 
tellectual activities. The outstanding thing that those who knew 
him in those days remember, was his extraordinary sensitiveness 
to impressions of every kind, and his keen and vigorous response to 
every sort of suggestion. Whether he was riding horseback, an 
exercise in which he delighted and excelled, or reading poetry, or 
going to the opera, or merely walking with a companion, he flung 
himself into whatever he did with an infectious delight. 

He was never widely known in college, for he was too sensitive, 
too shy, and too deeply interested in what he was about to take 
the necessary trouble to cultivate a wide circle of acquaintances or 
to convert many from acquaintance to friendship, but he was liked 
and respected by those who knew him, and had an inner circle of 
real friends with whom he delighted to share his life as only a young 
mancan. He graduated with honors in June, 1892, and entered the 
Law School in the following autumn. 

In his first year in the Law School, Adams not only led his class 
in scholarship but, which by no means invariably follows, was rec- 
ognized by his fellow students as a man of brilliant ability. In 
those days the Law School was still small enough so that substan- 
tially every man in each class knew something of every other, and 
the good men were known to practically every one who was in the 
school. There was then a unity of companionship and interest 
that to some extent has necessarily ceased with the present larger 
numbers. The student who showed up well in class, or who was 
intelligent in the constant discussion that went on outside the class- 
room, had his ability generally recognized far more easily than is 
the case today. If he had a vigorous personality and was a pleas- 
ant companion, as in Adams’ case, he became one of a fellowship 
that not only worked hard but found ample time for the healthy 
pleasures of youth, which tasted all the better for the work with 

which they were intermingled. It was the time of the great faculty. 
~ Ames, Gray, and Thayer were in their prime; Judge Smith had just 
brought to the school a living example of the highest tradition of 
the American bench; Williston and Beale, as young and eager 
disciples, were just beginning their work as professors. The hard- 
fought battle of the partisans of the case system with its opponents 
was still fresh in men’s minds, and this faculty were united by 


4 
? 
% 
4 
§ 
. 4 
¢ 
f 
a 
— 
a a 
- 
2 
4 
4 
5 


898 HARVARD LAW REVIEW 


common beliefs and the remembrance of a common victory. And 
because the place was still small the students not only knew each 
other, but knew the professors to a degree which has now become 
impossible. Students and professors alike were united in a common 
intellectual activity and a common point of view. Those questions 
of the ultimate wisdom of the common law, and of the ultimate 
value of the American Constitutional system, which as a result of 
the economic and class conflicts of the present time are today 
vexing the souls of student and professor alike, had not yet begun 
to make themselves felt. There was complete intellectual freedom; 
there were even keen differences of opinion between student and 
student and professor and professor. The boast of the school was 
that it taught men to think and to reverence nothing but truth. 
But the differences related to comparatively minor points and did 
not affect the fundamental harmony of the school. One must allow 
something for the pleasant afterglow in which every man views 
the things of his youth; but when ‘such allowance has been made 
I believe it must be admitted that to have been a student in the 
Harvard Law School in the nineties was a great and rare oppor- 
tunity. We were learning from teachers of unusual vigor and 
unusual personal charm doctrines, of the truth and intellectual 
value of which we had no doubts; we believed that the knowledge 
we were acquiring would be a weapon with which we could win our 
places in the world, and we were getting this training in a group of 
men whose common purpose and common characteristics made 
friendship between them easy and delightful. 

Adams threw himself into the life of the school with the en- 
thusiasm natural to his character. He learned all it had to teach, 
either from books or men. He gained friends, and he took his part 
in all the school activities. He was a member of the Pow-Wow 
Club, then the leading law club of the place; was an editor of 
the Law Review, and a member of the Phi Delta Phi, which in 
those days at least was a social organization, giving dinners 
that were more gay than serious over which the Eighteenth 
Amendment had as yet cast no blighting shadow. More im- 
portant than these formal organizations, he was always a 
welcome member in the informal and shifting groups that met 
daily for work or for play. No one who was then in the school 
will fail to remember his lithe and wiry figure and his eager and 
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vivid personality; and among these few would have doubted 
that he would be one of those who in future life would naturally 
seek out the more combative side of his chosen profession and 
become a great and successful advocate and perhaps a leader in 
public affairs. What seemed to be his natural pathway was 
the Cclorado bar, where his family’s wide acquaintance would 
have made a start comparatively easy. Then in the summer of 
1894 came one of those accidents which alter the whole course of 
a man’s life. 

While spending his vacation in Colorado Springs he was riding 
in the evening with some friends, and at a gallop turned in at the 
gateway of the Country Club across which a careless steward had 
stretched a piece of wire to bar out intruding cattle. His horse 
fell with him, and he sustained injuries from which he lay un- 
conscious for nearly a month, and which kept him a helpless 
invalid for close upon a year. He was unable to return to the 
Law School until the autumn of 1896, and he graduated with the 
class of 1897. It was years before he was able to lead a normal, 
active life. Indeed he never fully recovered from the effects of 
the injury. His mind was as clear as ever and his grasp of ideas 
as firm as it had been before, as was shown by his work in the school, 
where he continued to maintain a high scholastic position; but 
he never regained his old power of rapid and forcible expression, 
and something of the old self-confidence and combativeness had 
permanently left him. His sensitive and delicate organization 
had sustained a shock that made it unfit to stand rough usage 
or to deal with the rougher sort of professional work. It is probable 
that the effect of the injury was ultimately the cause of his sudden 
and untimely death. 

Adams would not have been Adams if he had yielded without a 
struggle. He tried active practice, first in Colorado, and later in 
Boston, where he was for a time counsel to the Police Commission 
and later to the Metropolitan Park Commission, and where he also 
carried on his private practice. He tried for a year the experiment 
of teaching in the Harvard Law School, where in 1902-1903 he 
conducted the course in Real Property. But it was manifest to 
his medical advisers, and ultimately even to himself, that he could 
not stand the physical strain of practice or of teaching. It seemed 
for a time as if his unusual character and great ability were likely 


‘ 
8 
3 
a 
4 
i 
i 
a 


goo HARVARD LAW REVIEW 


to be without adequate expression in his profession. In 1909 
an opportunity came. There was a vacancy in the office of Li- 
brarian of the Social Law Library. That library occupies a room 
in the Court House in Boston and is used both by the Bench and by 
the Bar in such a way as to make it in effect, though not in form, 
a public institution. The managing committee is made up from 
among the leading lawyers of the city. To these Adams was well 
known, and there was no hesitation in his choice when they learned 
that he would accept the position. Four years of successful ad- 
ministration made him equally the obvious person to succeed 
Mr. Arnold as Librarian of the Harvard Law School when the latter 
resigned. Indeed the only doubt as to his appointment arose from 
the characteristic over-conscientiousness, which made the then Dean 
Thayer hesitate whether he was justified in yielding to his own 
judgment of Adams’ superior fitness for the position, in view of the 
deep regard and affection in which he held him. He was appointed 
Librarian September 1, 1913, and from then until his death gave 
constant and devoted service to the library of the school. How 
valuable that service was, only those intimate with the Law School 
can easily realize. The library is an essential part of the machinery 
of the school; the amount required for its upkeep and necessary 
growth constitutes, after the salaries of the professors, the largest 
single item in its budget. The care and arrangement of its contents, 
and the wise selection of what additions should be made, call for 
the exercise of the greatest judgment and discretion. This judg- 
ment and discretion Adams possessed to a high degree. He had 
a wide and discriminating knowledge of legal literature. He was 
tireless in his efforts to acquire the technical knowledge that at 
first he lacked, and he brought to his work a legal ability and a 
breadth of culture far exceeding that of the average librarian. 
Before all, he gave to his work a zeal and enthusiasm for the Law 
School which inspired everything he did. Of him it could be said 
without a tinge of exaggeration that he loved the Law School with 
complete devotion, and that he would willingly have given his life if 
by so doing he could have better served it. It is probable that his 
constant exertion strained to the utmost his slender physical 
strength and that he would have lived longer if he had been content 
to work less. He had the capacity to sink his personal ambition in 
the work which he was doing, and to give himself to the school 
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without hope of personal reward or desire for personal distinction. 
It has been the glory of Harvard that it has always been able to 
inspire in some rare souls that complete and generous self-devotion. 
Adams is typical in this of what is noblest in the University, and 
he would have asked nothing more than to merge his personality 
in the greater life of the institution. 


Arthur D. Hill. 


Boston, Mass. 
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REVIEW IN THE SUPREME COURT OF THE 
UNITED STATES OF THE DISTRICT COURT 
AND CIRCUIT COURT OF APPEALS 


HE jurisdiction of the Supreme Court of the United States to 

review judgments of the District Court and Circuit Court of Ap- 
peals should be easy to determine and free from doubt. In many 
cases it is very far from that. Confusion has resulted from reading 
into the statute words which are not there. 

The act of Congress gives the Supreme Court jurisdiction of 
appeals and writs of error (a) to review certain judgments of the 
District Court,’ and (b) to review certain judgments of the Circuit 
Court of Appeals.? 

To state these statutes without quoting them, they define the 
jurisdiction as follows (using the word “appeal” to include both 
appeals and writs of error): 

By section 238 of the Judicial Code, direct appeals to the Su- 
preme Court from the district courts may be taken (1) in any case 
in which the jurisdiction of the District Court is in issue where the 
jurisdictional question alone is certified to the Supreme Court; 
(2) from final sentences and decrees in prize causes; (3) in any case 
that involves the construction or application of the Constitution of 
the United States, or in which the constitutionality of any law of 
the United States, or the validity or construction of any treaty 
made under its authority is drawn in question, or in which the 
constitution or law of a state is claimed to be in contravention of the 
Constitution of the United States. 

By section 128 of the Judicial Code, the Circuit Court of Appeals 
is given appellate jurisdiction over the district courts “in all 
cases other than those in which appeals and writs of error may be 
taken direct to the Supreme Court, as provided in section two 
hundred and thirty-eight, unless otherwise provided by law”; and, 
except as provided in sections 239 and 240 (which sections provide 


1 Sec. 238, Judicial Code. 
2 Secs. 128 and 241, Judicial Code. 
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for certiorari), the judgments and decrees of the Circuit Court of 
Appeals are made final “‘in all cases in which the jurisdiction (7. e., 
of the District Court) is dependent entirely upon the opposite 
parties to the suit or controversy being aliens and citizens of the 
United States or citizens of different States”; excepting cases 
arising under the patent, copyright, revenue, and criminal laws, 
and admiralty cases. 

By section 241 of the Judicial Code, all judgments or decrees 
of the Circuit Court of Appeals not made final by section 128 are 
reviewable in the Supreme Court by appeal or writ of error where 
the matter in controversy exceeds one thousand dollars, besides 
costs. 

No appeal from the District Court to either appellate court 
depends on the amount involved. 

The first inquiry is to determine what cases may or must go direct 
from the district courts to the Supreme Court. Passing questions 
of the jurisdiction of the District Court and prize causes, section 
238 says that a case may go (the act does not say must go) direct to 
the Supreme Court which involves “the construction or application 
of the Constitution of the United States.” The word “involves” 
is that used in the first clause, “‘is drawn in question”’ is the equiva- 
lent expression in the second clause, and ‘‘claimed to be in contra- 
vention of the Constitution” is the equivalent expression in the 
third clause. The act requires for direct appeal that there must be 
actually involved or actually drawn in question the Constitution or 
the validity or construction of a treaty. By the plain terms of the 
statute that is the test, and the ground on which the pleader rested 
the jurisdiction of the District Court is immaterial. The case may 
go direct if it actually involves the construction or application of 
the Constitution of the United States, no matter what was the 
ground of jurisdiction, and, no matter what the ground of juris- 
diction, it cannot go direct if the Constitution of the United States 
or the construction or validity of a treaty is not actually involved. 
Direct appeal lies where, to use the language of Mr. Justice 
Brandeis, “the writ of error presents a constitutional question 
substantial in character and properly raised below.” 4 


3 Ansbro v. United States, 159 U. S. 695, 697 (1895); Lampasas 2. Bell, 180 U. S., 
276, 282 (1901). 
* Sugarman 2. United States, 249 U. S. 182, and cases cited p. 184 (1919). 
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Nor does the act make it material whether the Constitution is 
the sole question involved or not. It is not required to be the sole 
question. Notwithstanding it is only one of a number of questions, 
the case with all its questions may be taken direct to the Supreme 
Court provided, and only provided, a constitutional or treaty 
question is involved.® 

The language of the statute and the decisions of the Supreme 
Court establish these propositions: 

1. A case grounded as to jurisdiction entirely on diverse citizen- 
ship, or entirely on an act of Congress, may nevertheless involve 
a constitutional question, and if so is appealable direct to the 
Supreme Court. 

2. A case grounded as to jurisdiction entirely on the Constitu- 
tion may be found to.turn wholly on other questions and not really 
to involve the Constitution, and if so it cannot be appealed direct 
to the Supreme Court. 

3. A case grounded as to jurisdiction upon the Constitution 
and also upon another ground is similarly appealable direct where 
it involves the Constitution of the United States; and otherwise it 
cannot be appealed direct regardless of the ground upon which the 
District Court took jurisdiction. 

The second inquiry is to determine what cases may or must go 
from the district courts to the Circuit Court of Appeals, and this 
is to be determined by seciton 128 of the Judicial Code, which 
replaces section 6 of the act of March 3, 1891. 

The language of this section providing for appeals to the Circuit 
Court of Appeals ‘‘in all cases other than those in which appeals 
and writs of error may be taken direct to the Supreme Court, as 
provided in section two hundred and thirty-eight,” is open to two 
interpretations. It might have been contended that the words 
“cases other than those in which appeals and writs of error may be 
taken direct to the Supreme Court” had the effect to divide cases 
into two distinct classes, not overlapping each other: one class 
which must be taken by direct appeal to the Supreme Court, and 
another class which must be taken to the Circuit Court of Appeals. 
But that interpretation has been conclusively rejected, and it is 
now well settled that, generally speaking, cases which involve 


5 Sugarman v. United States, 249 U. S. 182 (1919). 
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constitutional questions are appealable at the option of the appel- 
lant either direct to the Supreme Court or to the Circuit Court of 
Appeals.* This has been decided in several cases where it has been 
held that two appeals or writs of error, one to the Supreme Court 
and the other to the Circuit Court of Appeals, cannot be pros- 
ecuted at the same time.’ In the well-considered case of Mac- 
fadden v. United States,’ which involved constitutional as well as 
other questions and which had been taken to the Circuit Court 
of Appeals and appealed from that court to the Supreme Court, 
the court said: ® 


“Assuming, without decision, that the constitutional questions were 
real and substantial, it is clear that a writ of error might have been sued 
out originally directly from this court under clause 5.1° But this was 
not done, and by the appeal to the Circuit Court of Appeals the right of 
direct appeal here was lost." 

“Section 6 of the act provides that the Circuit Courts of Appeal 
shall exercise appellate jurisdiction ‘in all cases other than those provided 
for in the preceding section of this act,’ and the fact that there were in 
the case questions which would have warranted a direct appeal to this 
court does not deprive the Circuit Court of Appeals of its jurisdiction.” 
In the case at bar the Circuit Court of Appeals has assumed jurisdiction 
and rendered judgment. May the petitioner have a writ of error directed 
to that judgment? The answer to this question depends upon whether 
the judgment of the Circuit Court of Appeals was final. The act con- 
templated that certain judgments of the Circuit Court of Appeals might 
be reviewed on writ of error in this court, and that certain other judg- 
ments could not be so reviewed. The line of division is marked in § 6 
of the act. It is to be observed that the line of division between cases 
appealable directly to this court and those appealable to the Circuit 
Court of Appeals, made by § 5 of the act, is based upon the nature of 


6 Macfadden v. United States, 213 U. S. 288 (1909); Lemke v. Farmers Grain Co. 
42 Sup. Ct. Rep. 244 (1922). 

7 Macfadden v. United States, 213 U. S. 288 (1909); United States v. Jahn, 155 
U. S. 109 (1894); Robinson v. Caldwell, 165 U. S. 359 (1897); Carter v. Roberts, 177 
U. S. 496 (1900); Loeb ». Columbia Township Trustees, 179 U. S. 472 (1900); Boise 
Water Co. v. Boise City, 230 U. S. 84 (1913). 

8 213 U.S. 288 (1909). 

® [bid., p. 293. 

10 Loeb v. Columbia Township Trustees, 179 U. S. 472 (1900). 

1 Robinson v. Caldwell, 165 U. S. 359 (1897). 

1 American Sugar Co. v. New Orleans, 181 U. S. 277 (1901). 
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the case or of the questions of law raised. But the line of division be- 
tween cases appealable from the Circuit Court of Appeals to this court 
and those not so appealable, drawn by § 6, is different, and is determined, 
not by the nature of the case or of the questions of law raised, but by 
the sources of jurisdiction of the trial court, namely, the Circuit Court 
or the District Court, whether the jurisdiction rests upon the character 
of the parties or the nature of the case. Huguley Mfg. Co. v. Galeton 
Cotton Mills,® where it was said by the Chief Justice, citing cases, 
‘The jurisdiction referred to is the jurisdiction of the Circuit Court as 
originally invoked.’ The difference in the test for determining whether 
a case is appealable from the trial court directly to this court, and the 
test for determining whether a case is appealable from the Circuit Court 
of Appeals to this court, is important, and a neglect to observe it leads 
to confusion.” 


The same ruling was made in the latest case on the subject." 

The third inquiry is to determine what cases are appealable from 
the Circuit Court of Appeals to the Supreme Court. This is deter- 
mined by sections 128 and 241 of the Judicial Code. . Section 128 
says that (excepting the remedy by certiorari) ‘the judgments and 
decrees of the circuit courts of appeals shall be final in all cases in 
which the jurisdiction is dependent entirely upon the opposite 
parties to the suit or controversy being aliens and citizens of the 
United States, or citizens of different States.” Section 241 gives 
an appeal from the Circuit Court of Appeals to the Supreme Court 
in all cases in which the judgment of the Circuit Court of Appeals 
is not made final by the act, where the matter in controversy shall 
exceed one thousand dollars, besides costs. By the language of 
the statute and by well-considered decisions ® the ground of juris- 
diction of the District Court is immaterial as a test of appeal from 
that court, either direct to the Supreme Court or to the Circuit 
Court of Appeals. By the terms of the statute the test there is 
not the sources of jurisdiction of the trial court, but the nature of 
the questions actually involved in the case. If constitutional or 
treaty questions as defined in section 238 are actually involved, 
the case may go direct to the Supreme Court. But if it is appealed 
to the Circuit Court of Appeals, section 128 makes the judgment 


184 U.S. 290 (1902). 
4 Lemke v. Farmers Grain Co., 42 Sup. Ct. Rep. 244 (1922). 
18 Macfadden »v. United States, 213 U. S. 288 (19009). 
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of that court final where the jurisdiction of the District Court de- 
pended entirely upon citizenship of the parties. It will be observed 
that cases are appealable from the Circuit Court of Appeals to the 
Supreme Court if the jurisdiction of the District Court depended 
wholly or in part upon any federal question. It need not have 
been a constitutional question. 

In spite of the caution of the court in Macfadden v. United States 
that the difference between the test for determining whether a 
case is appealable from the trial court direct to the Supreme Court 
and the test for determining whether a case is appealable from the 
Circuit Court of Appeals to the Supreme Court is important and 
that neglect to observe it leads to confusion, the court itself in at 
least three cases seems to have been guilty of precisely this neglect 
and to have introduced the very confusion which it cautioned 
against in Macfadden v. United States. 

In Union & Planters’ Bank v. Memphis,'* a case where jurisdic- 
tion of the Circuit Court was grounded entirely on the Constitu- 
tion but which had been appealed to the Circuit Court of Appeals 
and came from that court to the Supreme Court,. Chief Justice 
Fuller said: 


“Diversity of citizenship did not exist, and the jurisdiction of the Cir- 
cuit Court rested solely on the ground that the cause of action arose 
under the Constitution of the United States. The appeal lay directly 
to this court under section five of the Judiciary Act of March 3, 1891, 
and not to the Circuit Court of Appeals.” 


Substantially the same language was repeated by Chief Justice 
White in Raton Water Works Co. v. City of Raton,’ and similar 
expressions were used by Mr. Justice Day in Lemke v. Farmers 
Grain Co.” 

In Lemke v. Farmers Grain Co." Mr. Justice Day says that when 
the jurisdiction of the District Court rests solely upon attack upon a 
state statute because of its alleged violation of the federal Consti- 
tution, a direct appeal to the Supreme Court zs the only method of 
review; and that where the jurisdiction of the District Court is 
invoked upon other federal grounds as well as attack on the consti- 


16 213 U.S. 288 (1909). 7 


18 189 U.S. 71, 73 (1903). 19 249 U. S. 552 (1919). 
20 42 Sup. Ct. Rep. 244 (1922). 2 Tbid, 
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tutionality of a state statute, an appeal may be taken to the Circuit 
Court of Appeals. The court there took jurisdiction to review the 
judgment of the Circuit Court of Appeals in a case which involved 
a constitutional question, assigning as a reason that the jurisdic- 
tion of the District Court was rested on other grounds as well as the 
Constitution. 

As before shown, the language of the statute is that a direct 
appeal to the Supreme Court lies in all cases which involve the 
construction or application of the Constitution, and these cases 
are those which actually present a constitutional question. The 
grounds of jurisdiction of the District Court are not made a test 
by the statute and are immaterial. 

Nor does the statute distinguish between cases where the sole 
question is one of the Constitution and cases involving other 
questions as well. For direct appeal what the statute requires is 
that the case shall involve some constitutional question. 

Mr. Justice Day’s statement in the next sentence, that where 
jurisdiction is invoked upon other federal grounds as well as consti- 
tutional grounds an appeal may be taken to the Circuit Court of 
Appeals with ultimate review in the Supreme Court, involves the 
same inaccuracy, 7. e., that the question of direct appeal to the Su- 
preme Court, or appeal to the Circuit Court of Appeals, depends in 
any respect on the grounds on which the jurisdiction of the District 
Court was invoked. It is well settled that the federal courts are 
not confined in deciding cases to the grounds of jurisdiction alleged 
in the bill. For example, in a suit which plaintiff has grounded as 
to jurisdiction on the Constitution of the United States every other 
question arising in the case, although not growing out of the Con- 
stitution, may nevertheless be decided.” Accurate statement is 
that where a case involves a constitutional question and also other 
questions, appeal will lie either to the Supreme Court or to the Cir- 
cuit Court of Appeals regardless of the grounds of jurisdiction of 
the District Court; with an appeal from the Circuit Court of Ap- 
peals provided the jurisdiction of the District Court was invoked 
wholly or in part because of a federal question, constitutional or 


% Davis v. Wallace, 42 Sup. Ct. Rep. 164 (1922); Field ». Barber Asphalt Paving 
Co., 194 U. S. 618, 620 (1904); Siler ». Louisville & Nashville R. R. Co., 213 U.S. 175, 
191 (1909); Louisville & Nashville R. R. Co. v. Garrett, 231 U. S. 298, 303 (1913); 
Greene v. Louisville & Interurban R. R. Co., 244 U. S. 499, 508 (1917). 


“4 


REVIEW IN THE SUPREME COURT 9°09 . 


otherwise. Why is this principle less applicable to a case involving 
a sole constitutional question than to cases involving that question 
plus others? If cases involving a constitutional question plus 
other questions are appealable to either court but not to both, 
why is this less true of cases involving a constitutional question 
alone? Nothing in the statute suggests any such distinction. Both 
kinds of cases are appealable solely because a constitutional ques- 
tion is involved. The distinction made by Chief Justice Fuller in 
Union & Planters’ Bank v. Memphis,* by Chief Justice White 
in Raton Water Works Co. v. City of Raton,™ and by Mr. Justice 
Day in Lemke v. Farmers Grain Co.,” is between cases where the 
jurisdiction of the District Court was invoked solely on a consti- 
tutional ground and cases where it was invoked on such a ground 
plus others, or solely on other grounds. But this is a bad distinc- 
tion, for according to the language of the statute the ground of 
jurisdiction of the District Court has nothing to do with the case, 
being material only to determine what appeals will lie from the 
Circuit Court of Appeals to the Supreme Court. | 

In the three cases last cited the court seems to have applied as 
the test to determine appealability from the District Court a test 
not contained in the statute touching that subject, a test borrowed 
from a statute touching an entirely different subject, viz., deter- 
mining what cases are appealable from the Circuit Court of Appeals 
to the Supreme Court; the very fallacy the court so clearly pointed 
out in Macfadden v. United States. The grounds of jurisdiction of 
the District Court are nowhere referred to in the relevant statutes 
otherwise than as determining what judgments of the Circuit 
Court of Appeals are final. 


Charles W. Bunn. 


St. Paut, MINNESOTA. 


% 189 U. S. 71 (1903). 
* 249 U.S. 552 (1919). 
% 42 Sup. Ct. Rep. 244 (1922). 
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LABOR COPARTNERSHIP IN INDUSTRY | 


HOUGH the courts often dislike it, business men will continue 
to experiment with new forms of business organization de- 
signed to suit their particular needs. At present perhaps the most 
insistent need of industry, a matter indeed of world-wide concern, 
is the achieving of an orderly adjustment of the respective 
functions of capital and labor. American lawyers, especially those 
whose practice lies in the field of corporate organization, should, 
therefore, follow with interest experiments which are being under- 
taken in the solution of this problem. 

In the commercial and industrial development of the past cen- 
tury the corporation has proved its immense utility as a device for 
uniting in common enterprise the capital of many investors, large 
and small. It is needless to restate here the advantage of doing busi- 
ness under the corporate form. At the same time experience has 
disclosed certain weaknesses in the corporation, especially the large 
industrial corporation, organized with the traditional charter pro- 
visions. As a business grows older and expands it is likely that an 
increasing proportion of its capital stock will come to be held by 
utter strangers, who are unacquainted with its processes and have 
no appreciation of its problems. The permanent welfare of the 
company will not receive its surest promotion with the voting power 
lodged in such an electorate. 

Furthermore, the general incorporation laws were passed to 
enable investors in business enterprise to reap the profits without 
being subjected to unlimited liability and without, necessarily, 
participating personally in the conduct of the business. The recog- 
nition of the interest and proper position of labor in the enterprise — 
and by labor is meant for present purposes not merely the manual 
workers, but the whole clerical, technical, and managerial force as 
well — was not one of the objects of the legislation. Naturally 
enough, labor (in this broad sense) would have little incentive to 
put forth extraordinary efforts merely to increase the corporate 
dividends. Hence, with industry organized on a corporate basis 
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innumerable schemes for “bonuses” and “profit sharing”! have 
been devised, somewhat fitfully and sporadically, to supply this 
incentive.” 

Some of these profit-sharing experiments have met with fair 
success, Others not; but in general, profit sharing, without more, has 
neither satisfied labor with its position in industry nor demon- 
strated to capital that the results obtained justified a continuance 
of the scheme. After an exhaustive review of a variety of profit- 
sharing plans under trial throughout the United Kingdom, the 
report of the British Ministry of Labour states in summary: 


“On the whole, it must be concluded that, if the employer looks to a 
scheme of profit-sharing to stimulate his workpeople to increased exertion, 
and to maintain the stimulus for a period of years, he is not unlikely to be 
disappointed.” 


Profit sharing is not the ultimate solution of the difficulty be- 
cause, more fundamentally, the demand of labor is for a definite 
participation in the management. In the growth of large corpora- 
tions managerial employees and workmen alike have been reduced 
too much to the position of mere hirelings, with no personal interest 


1 See REPORT ON PROFIT-SHARING AND LABOUR CO-PARTNERSHIP IN THE 
Unitep Kincpom, [Cmd. 544] 1920, issued by Ministry of Labour; Prorir SHar- 
ING IN THE UNITED STATES: BULLETIN OF THE UNITED STATES BUREAU OF 
LagBor STATISTICS, 1917, whole No. 208, containing a full bibliography. 

2 The case for profit sharing is put in a most arresting fashion by Mr. A. Hop- 
kinson, M.P., an English employer of labor, speaking in the House of Commons. 
HANSARD’S PARLIAMENTARY DEBATES (Commons), 21 October, 1920. The follow- 
ing extract may be given here. ‘“‘I know very well, from experience in the 
army, both as an officer and in the ranks, that you cannot get men, and particu- 
larly any Englishmen or Scotsmen, to obey orders unless they have the firm con- 
viction that the man who gives those orders is in some way better than themselves. 
I will give just a little example, rather an amusing one, of what I mean. I was 
serving in the ranks in France, and my corporal came to me once and said, ‘ You 
know, when an officer comes from a good family, or knows his work, or is a gallant 
fellow, or is even good-looking, it’s all right, but when he is none of these things 
it is perhaps a little bit hard upon us.’ It was that remark of my corporal that — 
made me think out what is the justification in industry for the position of the 
employer, and as a result of those thoughts—I may be wrong—I have come to 
the conclusion that the only thing that can put the employer on that pedestal 
from which he can give commands with full justification is that he, unlike his 
men, should not take all that he might.” 

8 REPORT ON PROFIT-SHARING AND LABOUR CO-PARTNERSHIP IN THE UNITED 
Kincpom, [Cmd. 544] 1920, pp. 27-28 
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in the business. Profit sharing alone cannot remedy this detach- 
ment; more basic measures must be discovered to bring to the 
industrial corporation and to its employees the benefits of a de 
facto copartnership from the lack of which both are suffering. ‘As 
the workmen saw it, good wages, short hours, welfare and consid- 
erate treatment were no better than the good treatment of a horse, 
so long as they were denied a status in the direction of their own 
labor.” * The Whitley Reconstruction Committee appointed in 
October, 1916, by the British Prime Minister “to make and con- 
sider suggestions for securing a permanent improvement in the 
relation between employers and workmen,” reported: 


“We are convinced, moreover, that a permanent improvement in the 
relations between employers and employed must be founded upon some- 
thing other than a cash basis. What is wanted is that the workpeople 
should have a greater opportunity of participating in the discussion about 
and adjustment of those parts of industry by which they are most 
affected.” 


It is worth while to quote an extract from the report of a ‘‘Con- 
ference of Operatives and Manufacturers on the Pottery Industry”’ ® 
(England), which considered the industrial situation after the war. 
Commenting on the topic of ‘‘Defects in the Industry from the 
Point of View of the Operatives” the report states: 


“Even where these specific grievances are absent, many of the opera- 
tives feel that the conduct of the industry is inconsistent with the demo- 
cratic principles which are widely and passionately held in the district. 
They are denied the right of self-government since they have no control 
of the conditions under which they work; they claim not to be ‘hands,’ 
instruments under the control of a superior, but partners in an important 
social task, with a different but not an inferior social status to their 
employers.” 


4 Frank Watts, AN INTRODUCTION TO THE PSYCHOLOGICAL PROBLEMS IN INDUS- 
try. George Allen & Unwin, Ltd., 1921, p. 148. This book may be consulted generally 
for a consideration of the psychological factors involved. 

5 InTERIM REPORT ON JOINT STANDING INDUsTRIAL CouNcIts, March 8, 1917. 
The various reports of this committee, and related documents, may be conveniently 
obtained in a pamphlet entitled Tae InpustrraL Councit PLAN IN GREAT 
Britain, compiled by the Bureau of Industrial Research, 289 4th Avenue, New 
York City. 

6 Contained in the compilation cited in the previous note. 
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While this demand for a voice in management has undoubtedly 
a psychological prompting, as indicated in the foregoing quotations, 
it is defended, also, on grounds of practical business efficiency. 
Thus: 


“Tt is not merely a vulgar desire to be masters of the situation rather 
than somebody else. It is at root based on the conviction that the 
workers in a trade are likely to arrive at sounder decisions on manage- 
ment than those which at present emerge from the decisions of share- 
holders’ meetings, where the choice of directors may easily result in the 
election of a group of amateurs.” ? 


Why are the non-voting preferred shareholders willing that control 
should be vested in the common shareholders? The argument is 
that the common shareholders will be the first to suffer from bad 
management; therefore their efforts will be redoubled to promote 
the success of the business, and thus, consequentially, to promote 
the interests of the preferred shareholders. Nowitis urged that this 
logic should be carried a step further; that more satisfactory results 
in the large may be anticipated if all those whose codperation is 
essential to success are directly identified with the fortunes of the 
business, and are vested with a responsibility for its good manage- 
ment. But in this country there has been little disposition in 
industry to experiment along these lines beyond the constitution 
of advisory committees of workers, and the encouragement of em- 
ployees to become holders of stock, thus offering them the minority 
stockholders’ theoretical participation in the management. And 
a recent writer ® has said of the situation in England, that “there 
seem to be no important industrial businesses in this country where 
the workers have any control which is effective against the general 
body of share-holders; the former are merely a permanent minority, 
which may satisfy the theory of co-management, but which is 
immaterial in practice.” 1° 


7 G. R. Stirling ‘Taylor, ““A New Basis for Industrial Corporations,” 2 Jour. Soc. 
Comp. LEG., 3d Series (1920), p. 210. 

8 “The Abdication of the Capitalist,” 24 Taz NEw REPUBLIC, 112 (Sept. 29, 1920). 

® G. R. Stirling Taylor, 2 Jour. Soc. Comp. Lec., 3d Series (1920), p. 213, supra, 
note 7. 

10 J have not referred to the various codperative societies in all parts of the world, 
many of which have had local successes. They have had little influence upon the 
gene~al position of labor in industry. In many of the codperative societies, especially 
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In France a notable instance of labor copartnership in industry 
is found in the fascinating history of the Godin establishment,” a 
“‘Codperative Association of Capital and Labor” at Guise, em- 
ploying over two thousand workers in the manufacture of stoves 
and cooking utensils. Jean-Baptiste André Godin started his busi- 
ness in 1846. In 1880, he reorganized it on the basis of a limited 
liability society “‘en commandite simple,” and gradually the workers, 
from their share of the profits, bought out Godin’s interest, re- 
ceiving in exchange share certificates entitling the holders to a 
fixed return of five per cent per annum. The governing body of 
the society, called the General Assembly, elects a manager with 
plenary powers, who holds office during good behavior; that is, he 
can be dismissed by the Assembly if he involves the society in 
certain losses, or violates the statutes of the society. This General 
Assembly is composed of those workers (associés) who hold a cer- 
tain minimum of capital stock, and who for five years have lived in 
the “‘familistére,” the society’s community center, consisting of 
dwellings, theater, schools, stores, and library. The Assembly also 
elects a Council of Management, which administers the internal 
affairs of the familistére, and assists in an advisory capacity the 
elected manager of the business. The yearly profits, after deduc- 
tions to cover the fixed five per cent interest on capital, paid in 
cash, and allowance for maintenance of various mutual insurance 
funds, and of the schools, are distributed among the workers, in 
proportion to their earnings, in savings certificates, which become 
payable in cash when a worker retires. The company, as thus 
organized, has amply justified the faith of its founder.” 


of consumers, the employees stand in about the same position as do the employees of : 
a corporation or joint stock company, so far as participation in profits and control is 
concerned. See generally, CoOPERATION IN Many Lanps, L. SmitH-Gorpon and 
C.O’BriEn, Codperative Union, Ltd., Manchester (1919); see also REPORT ON PROFIT- 
SHARING AND LABOUR CO-PARTNERSHIP IN THE UNITED KiNGpoM, [Cmd. 6496] 1912, 
which states (p. 84) that even among the productive associations of workers, for which 
figures were available, “not quite three out of five of the employees were, in 1910, 
members of the association for which they worked.” Figures for 1918 showed that 68.2 
per cent of such employees were members. See REPORT ON PROFIT-SHARING AND 
Lasour Co-PARTNERSHIP IN THE Kincpom, [Cmd. 544] 1920, pp. 122-137. 
11 For a fuller account, and for further references, see C. R. Fay, CoPARTNERSHIP 
IN Inpustry, Cambridge Univ. Press (1913), pp. 38 et seg.; TWENTY-EIGHT YEARS OF 
Co-PARTNERSHIP AT GUISE, Translation from the French of Madame Dallet, M. Fabre, 
and M. and Madame Prudhommeaux, by Aneurin Williams, London, 1908. 
22 Maison Leclaire should also be mentioned as another French success in the field 
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The influence of Godin is discernible in the French legislation of 
1917, authorizing a new form of limited company, called Société 
Anonyme 4 Participation Ouvriére.“ Provision is made for 
capital shares and labor shares. The labor shares are to be held 
by a separate incorporated association representing all the work- 
ing staff for the time being. Dividends on these shares are paid 
to all the members of the association in accordance with its rules. 
As soon as an employee quits, he ceases also to be a member of 
the codperative association holding the labor shares. In the 
General Assembly, the voting strength of the labor shares and 
of the capital shares is in the same proportion that each class 
of shares bears to the whole capital stock; and labor and capital 
are represented on “Le Conseil d’Administration” in the same 
ratio." 

The Dennison Manufacturing Company at Framingham, Massa- 
chusetts,” an industrial plant with over three thousand employees, 
represents a pioneer American effort to meet the problem of enlist- - 
ing both from managerial and non-managerial employees a pro- 
prietory interest in the welfare of the business, and of utilizing to 
the utmost their accumulated knowledge and business experience. 
In its essential aspects, the organization calls to mind the work of 
Godin at Guise. Here, as in the case of the Godin factory, the 
transformation into an industrial copartnership was a gradual 
development over a considerable period of years. At its very 
start, in 1844, Aaron L. Dennison was the sole proprietor and, 
indeed, literally, “the whole works.” In 1855, E. W. Dennison, 
who had succeeded him, formed a partnership with Albert Metcalf, 
under the name of “Dennison & Company.” At this stage the 
two partners had the sole ownership and control of the business, 


of industrial copartnership. Its organization differs in detail from the Godin factory, 
but its basic principles are similar. See C. R. Fay, CoPpARTNERSHIP IN INDUSTRY 
pp. 58 e¢ seq. 

13 ANNUAIRE DE LEG. FRAN. (1917), pp. 107-112. 

14 Reference may also be had to other French and Italian legislation along related 
lines commented upon in G. R. Stirling Taylor, “A New Basis for Industrial Corpora- 
tions,” 2 Jour. Soc. Comp. LEc., 3d ser. (1920), pp. 215-219, supra. 

15 T am indebted to Mr. Elliott D. Smith of the Dennison Mfg. Co. for explanations 
of the organization, and for copies of the various documents relating thereto. The 
organization is described in Joun R. Commons, INDUSTRIAL GOVERNMENT, The Mac- 
millan Co. (1921), chap. vi. 


© 
iat 


916 HARVARD LAW REVIEW 


and the profits were theirs. In 1878 the concern was organized as 
a normal business corporation with a single class of common stock- 
holders who had all the voting power, and among whom all the 
profits were divided. To some extent employees were offered in- 
ducement to become stockholders, but the character of the organi- 
zation was in nowise affected thereby. When the company was 
reorganized in 1911, the business was on a sound basis; money could 
be borrowed at ordinary rates to finance its development; and hence 
it was considered fair to limit to the ordinary interest rate the 
return of those who were connected with the business solely as 
investors. ‘The common stock formerly held by investors was 
exchanged at its fair market value (which was many times its par 
value) for first preferred stock carrying a preferential cumula- 
tive dividend of eight per cent, payable quarterly as declared. 
This transaction was thus a fair business bargain, not an altruistic 
sacrifice, for the investors exchanged at its market value common 
stock with an indeterminate dividend for preferred stock with a 
fixed dividend. All further profits, after the payment of dividends 
on all the capital stock, were to be invested in the business, and 
against them were to be issued so-called ‘‘managerial industrial 
partnership stock,” to the managerial employees, proportionate to 
their salaries. ‘‘ Managerial employees” include directors, and all 
those who have served with the Company for an aggregate period 
of five years; “‘and whose position with the Company . . . requires 
the exercise of managing ability and control over methods of manu- 
facturing or marketing, such as any executive, department-head, 
principal foreman, chief-clerk, branch-manager, or principal sales- 
man; or whose work shows the use of a high degree of imagination, 
tact or business judgment, and who shall have contracted in writing’ 
with this company for extra renumeration.”’ ® 

As soon as the outstanding managerial industrial partnership 
stock, so issued, amounted to one million dollars, it was provided 
that the whole voting power should vest in this class of stockhold- 
ers, where it now lies.” This managerial industrial partnership 


16 The application of this provision in determining who are “managerial employees” 
is left to the directors subject to revision at the annual meeting of the industrial part- 
nership stockholders. 

17 The preferred stockholders are safeguarded, however, by a provision revesting 
the control in them if their dividend becomes in arrears for a specified period. 
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stock is entitled to a cash dividend not to exceed twenty per cent 
(the average has been about ten per cent since the plan went into 
effect); it is expressly non-assignable, and when one of the holders 
leaves the employ of the company it must be exchanged for non- 
voting, transferable, “second preferred stock,” of equal face value, 
entitled, after the payment of the first preferred dividends, to a 
preferential cumulative dividend of seven per cent per annum, as 
provided in the by-laws. | 
Thus far, in the development of the organization, no provision 
was made for participation in profits and management by the 
larger group of non-managerial employees. The next step was taken 
in 1919, when a committee elected by these employees drafted a 
plan, which was accepted, of a “general works committee,”’!* con- 
sisting of about sixty representatives of the employees, elected 
by departments. This works committee is competent to discuss 
any factory problem or policy, and its recommendations are referred 
to various small standing conference committees, composed of an 
equal number of representatives from the management and from 
the employees. The recommendations of these conference com- 
mittees, in turn, are referred back to the works committee and to 
the management for final approval. Although from a legal stand- 
point the powers of this works committee are merely advisory, in 
practice the committee exercises an important and effective in- 
fluence in factory management. In general it fulfills the function 
described by the Whitley Reconstruction Committee, as follows: 
“Work committees, in our opinion, should have regular meetings at fixed 
times, and, as a general rule, not less frequently than once a fortnight. 
They should always keep in the forefront the idea of constructive cooper- 
ation in the improvement of the industry to which they belong. Sugges- 
tions of all kinds tending to improvement should be frankly welcomed 
and freely discussed. Practical proposals should be examined from all 
points of view. There is an undeveloped asset of constructive ability — 
valuable alike to the industry and to the State — awaiting the means of. 
realization; problems, old and new, will find their solution in a frank 
partnership of knowledge, experience and goodwill. Works committees 


would fail in their main purpose if they existed only to smooth over 
grievances.”’ !9 


18 For a discussion of similar shop organizations of employees, in various industries, 
see JoHn R. Commons, INDUSTRIAL GOVERNMENT, supra, chap. xxii. 
19 SUPPLEMENTAL REPORT ON WorKS COMMITTEES, contained in compilation cited 
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Last year, a further important feature was introduced into the 
Dennison organization. The works committee drafted a plan, which 
has been put into operation provisionally for a period of five years, 
for the issue of stock to the non-managerial employees out of sur- 
plus earnings. This so-called “employee industrial partnership 
stock”’ is issued to all non-managerial employees of over two years’ 
service, in proportion to their length of service; it is non-voting 
because, in the language of the committee that drafted the plan, 
“the Works Committee gives the employees a just share in the 
management of the problems which affect the employees”’; it is 
entitled to a cash dividend, equivalent in amount to that declared on 
the managerial industrial partnership stock; it too is non-assignable, 
and when an employee leaves the company it must be exchanged 
for non-voting transferable “‘second preferred stock” drawing a 
dividend of seven per cent per annum. The foregoing are the 
main features of the present Dennison organization, though, for 
the sake of brevity, important details of the carefully drafted in- 
strument have been omitted here.”° 

In essence then the plan is: 

1. Return on invested capital: A fixed rate, not to be exceeded, 
on both classes of preferred stock, held by persons who are simply 


investors in the business; a variable rate not to exceed twenty per 
cent on industrial partnership stock held by those whose personal 
services are devoted to the conduct of the business. 

2. Distribution of profits: After payment of the fixed dividend 
on the first and second preferred stock, one-half of the remaining net 


in note 5, supra. The committee recommended the constitution of works committees 
in each factory, as part of a triple form of organization, representative of employers 
and employed, consisting of national Joint Industrial Councils, Joint District Councils 
and Works Committees, “each of the three forms of organization being linked up with 
the others so as to constitute an organization covering the whole of the trade, capable 
of considering and advising upon matters affecting the welfare of the industry, and 
giving to labour a definite and enlarged share in the discussion and settlement of 
industrial matters with which employers and employed are ‘jointly concerned.” See 
Final Report, July 1, 1918. 

20 For instance, provisions as to dissolution; provisions as to the option in the 
company to buy up and retire at any time the first and second preferred stock, thus 
enabling the company to cease expanding its capitalization at any time this may be de- 
sirable, by buying in each year the same amount in preferred stock that is issued 
each year in industrial partnership stock; provisions for holding part of the profits 
as a temporary surplus, if it is undesirable in any. particular year to issue any more 
industrial partnership stock. 


a” 


LABOR COPARTNERSHIP IN INDUSTRY 919 


profits may be used in the payment of cash dividends on the indus- 
trial partnership stock, as above provided. The balance of the net 
profits is then distributed in the form of industrial partnership stock, 
two-thirds to managerial employees, and one-third to the non- 
managerial employees, as extra remuneration for their services.” 

3. Control of management: Legal control of the corporation 
through ownership of the voting stock at all times remains in the 
hands of the active body of managerial employees (at present 368 
in number) who are most conversant with the business, and most 
responsible for its success. Actual participation in the management 
is shared also, to a limited degree, by the other employees through 
their general works committee. 

Thus, it may be said that the preferred shareholders are somewhat 
in the position of deferred creditors of the business, the proportion 
of the preferred stock to the whole capital stock being a steadily 
decreasing ratio; that the business is owned and the profits divided 
by the employees, the managerial employees being in effect senior 
partners, the rest of the employees being junior partners with an 
interest in the business and with responsibilities commensurate 
with their importance. The corporate form carries with it corporate 
advantages as to limited liability, the holding of property, perpetual 
existence, suing and being sued, etc. But psychologically and sub- 
stantially, the Dennison Manufacturing Company is an industrial 
copartnership with limited liability. There is even the “delectus 
personae,” one of the features ordinarily distinguishing a partner- 
ship from a corporation; for the industrial partnership stock is 
non-assignable, and the holders of it cannot by transfer introduce 
strangers into the active body of associates who control the business 
and reap its profits. A further advantage of the organization is 
the assurance of continuity in management and policy, because the 
voting control is exercised by a conscious entity of the older and © 
more responsible employees, the group personality of which will 
survive the slow changes in personnel. One of the suggested advan- 
tages of doing business under the form of a declaration of trust, 
with transferable certificates representing the beneficial interest, 
is that the declaration may provide a self-perpetuating body of 
trustees, thus securing the permanancy of management which is 


21 Incidentally, the corporation thus escapes paying the higher surtaxes on corporate 
income. 
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often impossible in a corporation whose stock is rapidly changing 
hands.” It appears that the Dennison company achieves this 
end while still retaining the corporate shell. 

Might the salient features of this “industrial copartnership” 
corporate form be introduced into a business conducted under a 
different type of organization; for instance, a factory organized as 
a limited partnership under the common statutory provisions, the 
invested capital being contributed by A and B, general partners, 
who are unlimitedly liable and manage the business, and by C, D, 
E, and F, registered as limited partners? Of course it would be simple 
enough to introduce a plan of profit sharing by contract between the 
owners and the employees, but under the usual strict statutory pro- 
visions for registry of the names of the partners, and of their capital 
contributions, it would seem impossible to take the employees 
gradually into codwnership of the business. The statutory limited 
partnership is not adapted to a business with a constantly fluctu- 
ating group of proprietors. a 

It is true that statutes in some states, and the ‘Dadiciem Limited 
Partnership Act adopted in several states,* provide for the admis- 
sion of additional limited partners, but the requirements for an 
amendment of the certificate upon every change of membership, or 
in the amount of the capital contribution of a limited partner, must 
be strictly observed, else all the associates will be visited with the 
liability of general partners. Furthermore, even with this difficulty 
out of the way, the statutes forbid limited partners to take any part 
in the management; and associates with the power of control 
accorded to the managerial employees of the Dennison Manufac- 
turing Company would automatically become general partners. 
In this connection the use of the limited partnership device which 
was made by Messrs. Gilbert Brothers, boot manufacturers of Nant- 
wich, England, is worthy of note.* The employees constituted a 
society registered under the Industrial and Provident Societies 
Act, under the name of “Gilbert Bros.’ Employees, Ltd.” This 


2 Sears, TRUST EstaTEs AS Business CoMPANIES, 2 ed., §§ 7 and 8. 

23 See RowLEY, MODERN LAw OF PARTNERSHIP, §§ 1000 et seq. 

24 See Terry, UNtrorM STATE LAws, p. 533; BURDICK, PARTNERSHIP, 3 ed., p. 412. 

25 BURDICK, PARTNERSHIP, 3 ed., 411. - 

26 See an account in the REPORT ON PROFIT-SHARING AND LABOUR CO-PARTNERSHIP 
IN THE Unirep Kincpom, [Cmd. 544] 1920, supra, pp. 109-113. The scheme has 
now been abandoned, and the factory transferred to other owners. 
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society, as a body corporate, became a limited partner with 
Messrs. Gilbert, as general partners, under the provisions of the 
Limited Partnership Act of 1907. After the payment of salaries 
to the general partners, and five per cent on their invested capi- 
tal, the remainder of the profits were paid to the society for the 
account of its members. The capital thus received, after the 
payment of five per cent to the members on their respective 
shares, and of certain other expenses, was applied by the society 
to increase its capital as a limited partner in Gilbert Brothers, 
Ltd. An elected committee of the society was empowered to 
examine into the state and prospect of the partnership business, 
and to advise with the general partners thereon and (in so far 
as the same is permitted by the Limited Partnership Act, 1907) 
to meet and confer with the general partners, whenever occasion 
required, upon all differences and questions concerning the capital 
of the partnership, and the managers’ salaries. Thus the employees 
indirectly acquired an interest in the business and divided its 
profits as in the Dennison plan, but necessarily their participation 
in the management was of a limited advisory character. 

Another type of organization, which perhaps is susceptible of 
being molded to effectuate an “industrial copartnership,”’ is the 
much discussed business trust. Some enthusiasts for this modern 
device (or rather, modern adaptation of an old device) profess to 
believe that the business trust at no remote date is destined to 
crowd out the corporation ‘‘as a business instrumentality for 
ordinary enterprises.” 7 Constitutional advantages in the matter 
of doing business in foreign jurisdictions,”* supposed advantages re- 
garding taxation,”® freedom from inquisitorial legislation applicable 
to corporations,®® continuity of management, and other consid- 


27 R. J. Powell, ‘The Passing of the Corporation in Business,” 2 MInn. L. REv. gor. 
28 R. J. Powell, supra, 2 Minn. L. REv. 401, 412; Guy A. THompson, BusINEss 
TRUSTS AS SUBSTITUTES FOR BusINESS CORPORATIONS, § 14; SEARS, TRusT ESTATES 
AS Business CoMPANIES, 2 ed., §§ 176-178. 

29 Cf. under the federal revenue laws, Crocker v. Malley, 249 U. S. 223 (1919); 
Chicago Title Co. », Smietanka, 275 Fed. 60 (1921); Hecht v. Malley, 276 Fed. 830 
(1921); Malley 2. Bowditch, 259 Fed. 809 (1919). 

30 This would be likely to prove a fleeting advantage if the use of business trusts 
ever became so common as to crowd out the corporation. See Home Lumber Co. 2. 
State Charter Board, 107 Kan. 153, 190 Pac. 610 (1920), holding a business trust 
subject to corporate restrictions on selling stock and securities. 

Sears, Trust EstaTES AS Business ComPANIES, 2 ed., § 7. 
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erations, have all been urged in favor of the business trust.?? On 
the other hand, it has been doubted whether the business trust is 
readily adaptable to conducting an active and expanding industrial 
enterprise.” Certainly, so far, the device has been used more for 
holding and investment companies,* and for the management of 
real estate,® than for the conduct of industrial ventures. Its use in 
this field is not uncommon, however, and some large manufacturing 
plants are conducted as business trusts.*® It is frequently made 
use of in some parts of the country in the organization of oil com- 
panies.*? 

Assuming, then, that the promoters of an industrial enterprise, 
after weighing all the advantages and disadvantages, decide to 
organize as a business trust, may the main features of industrial 
copartnership be incorporated in the formal declaration of trust? It 
is not uncommon for a declaration of trust to provide for the issue of 
different classes of beneficial certificates, preferred and common, 
with varying powers in the holders thereof.*® The declaration could 
therefore provide for first preferred certificates, second preferred 
certificates, managerial industrial partnership certificates, and em- 
ployee industrial partnership certificates, with the respective powers 
and privileges accorded to the corresponding shares of stock in 
the Dennison Manufacturing Company. Care would be necessary 
in delimiting the powers of the voting certificate holders, the prin- 
cipal employees, to whom the managerial industrial partnership 
certificates would be issued, because the courts will look behind the 
form of the trust and see the substance of a partnership wherever 
the effective control and direction of the business is lodged in the 
association of beneficiaries. Thus, in one of the leading cases, where 
the beneficiaries of a business trust were empowered to meet at 


82 See especially, the careful discussion by H. L. Wilgus, “Corporations and Express 
Trusts as Business Organizations,” 13 Micu. L. REV. 71, 205. 

83 See “The Massachusetts Trust as a Substitute for Incorporation,” 89 CENT. L. 
J. 275; THompson, Business Trusts AS SUBSTITUTES FOR BUSINESS CORPORATIONS, 
§ 16. 

%4 Kimball v. Whitney, 233 Mass. 321, 123 N. E. 665 (1919); WRIGHTINGTON, 
UNINCORPORATED ASSOCIATIONS, § 18. 

35 Sears, TRUST ESTATES AS BuSINESS COMPANIES, § 179. 

36 See SEARS, TRUST EsTATES AS BusINEss COMPANIES, 2 ed., v to vii; also § 184. 

87 Davis v. Hudgins, 224 S. W. 73 (Tex. Civ. App., 1920). 

88 Rhode Island Hospital Trust Co. v. Copeland, 39 R. I. 193, 98 Atl. 273 (1916); 
SEARS, TRUST Estates AS BusINEsS COMPANIES, 2 ed., § 197. 
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any time upon the written petition of holders of one-tenth of the 
certificates, and at such meetings to authorize or instruct the trus- 
tees in any matter, to remove any trustee and appoint another 
in his place, and to alter or amend the declaration of trust, such 
beneficiaries were held to be, in fact and in law, partners.*® 

This is a clear case on one side of the line. On the other side are 
clear cases like Williams v. Milton, and Crocker v. Malley,“ where 
the beneficiaries simply draw their dividends, are not associated 
together for collective action, and have no power in the selection 
or control of the trustees. Between these two extremes it cannot 
be said that the cases thus far have marked out a definite dividing 
line. Where under the declaration the trustees are given full powers 
of management, it has been urged that the mere latent power in the 
certificate holders to alter or amend the trust, and thus in the future 
to vest the conduct of affairs in themselves, should not constitute 
the beneficiaries partners.“ The contrary view has been taken, 
however.* A power in the certificate holders by a vote to terminate 
the trust is not significant.“ Certainly the bare power to fill vacan- 
cies among trustees caused by death or resignation is not sufficient 
to turn the beneficiaries into partners.” Further, it seems that the 
power in the certificate holders to elect trustees periodically for 
substantial terms should not make them partners, if the trustees, 
during their terms of office, have full discretion and control; and it 
has been so held. This point, however, cannot be said to be finally 


89 Williams v. Boston, 208 Mass. 497, 94 N. E. 808 (1911) (see the original papers); 
Frost v. Thompson, 219 Mass. 360, 106 N. E. 1009 (1914). But cf. Cox v. Hickman, 
18 C. B. 617, 624 (1856), 3 C. B. (N. Ss.) 523 (1857), 8 H. L. C. 268 (1860); SEARs, 
Trust Estates AS Business Companies, 2 ed., §§ 67, 79; Hart v. Seymour, 147 
Ill. 598, 35 N. E. 246 (1893). 

40 215 Mass. 1, 102 N. E. 355 (1913). 

4 249 U.S. 223 (1919). 

WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS, p. 58. See Bingham v. Graham, 
220 S. W. 105 (Tex. Civ. App., 1920). Cf.a case under the Federal Bankruptcy Act. 
In re Associated Trust, 222 Fed. 1012 (1914). 

Simson v. Klipstein, 262 Fed. 823 (1920). Criticized in SEars, Trust ESTATES 
As Business CoMPANIES, 2 ed., § 94. 

“ Davis v. Hudgins, 225 S. W. 73 (Tex. Civ. App., 1920). But see SEARS, TRUST 
EsTATES AS Business COMPANIES, 2 ed., § gt. 

#5 Smith v. Anderson, 15 Ch. D. 247, 284 (1880). Cf. Mallory v. Russell, 71 Iowa, 
63, 32 N. W. 102 (1887). 

46 Home Lumber Co. v. State Charter Board, 107 Kan. 153, 190 Pac. 610 (1920); 
WRIGHTINGTON, UNINCORPORATED ASSOCIATIONS, p. 57. 
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settled in Massachusetts.” In Dana v. Treasurer,“ the certifi- 
cate holders were held to constitute a partnership where the 
declaration of trust empowered them to elect four trustees at 
each annual meeting to serve three-year terms, and by a two- 
third vote to alter, amend, or terminate the trust at any regular 
or special meeting. It does not appear what would have been 
held if only the power to elect trustees for three-year terms had 
been given. In Kimball v. Whitney, where the powers conferred 
were essentially the same as in the Dana case, the court expressly 
left the question open. Until the law of business trusts is more 
clearly defined it cannot be affirmed with confidence, therefore, 
that trust certificate holders with powers equal to those conferred 
on the holders of the managerial industrial partnership stock in 
the Dennison Manufacturing Company would not, in some jurisdic- 
tions, at least, be held to be partners.” 

It is not to be supposed that any one plan of organization would 


47 In Hoadley v. County Commissioners, 105 Mass. 519 (1870), legal title to the 
property was held by a trustee, but the management of the business was vested in an 
executive committee of shareholders elected by the whole body of shareholders and 
apparently removable at any time. Whitman »v. Porter, 107 Mass. 522 (1871), is 
meagerly reported and cannot be taken as decisive. In Phillips v. Blatchford, 137 Mass. 
510 (1884), a trustee held legal title, but the business was conducted by a board of 
managers elected by the certificate holders from among their number; the certificate 
holders, in special meeting which might be called at any time, were empowered to give 
detailed instructions to such managers. See original papers in the case. In Ricker 2. 
American Loan & Trust Co., 140 Mass. 346, 5 N.E. 284 (1885), the shareholders could 
remove the board of managers at any time. In Sleeper v. Park, 232 Mass. 292, 122 
N. E. 315 (1919), the original papers disclose that the trustees were removable at any 
time, and subject to the instructions of the shareholders, given by a two-third vote, “in 
all particulars.” 

48 227 Mass. 562, 565, 116 N. E. 941 (1917). 

4 233 Mass. 321, 123 N. E. 665 (1910). 

50 Even though held to be partners, however, they would probably not run any risk 
of contractual liability, for the usual trust agreement requires the trustees expressly 
to stipulate in all contracts that the beneficiaries shall not be personally liable. It 
seems that such a stipulation is valid. Bank of Topeka v. Eaton, 100 Fed. 8 (1900), 
107 Fed. 1003 (1901); BurRpICK, PARTNERSHIP, 3 ed., pp. 40-41, SEARS, Trust Es- 
TATES AS Business CoMPANIES, 2 ed., §§ 77-88; Wrightington, “ Modern Business 
Organizations,” 24 Case & Comment, 184; Wrightington, “ Voluntary Associations in 
Massachusetts,” 21 YALE L. J. 311, 313-321. 

Of course if partners, they could not escape direct tort liability, though they could 
be indemnified by insurance. In Sleeper v. Park, 232 Mass. 292, 122 N.E. 315 (1919), 
as the beneficiaries were held to be partners, it seems they would have been liable to 
the plaintiff for personal injuries, but suit was brought only against the trustees. 
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be fitted in all its details to every industrial undertaking. This 
much may be said, however, that the Dennison experiment demon- 
strates the great adaptability of the corporate form in the hands 
of resourceful men. No doubt other resourceful men, interested 
in the problem and not constitutionally averse to trying something 
which has not been done before, will adapt and improve upon the 
methods outlined, or perhaps devise some new method yet un- 
thought of, for introducing into industry an adjustment to the 
immediate advantage of the workers, both with brain and hand, 
by whom the invested capital is utilized, and which, by reason of 
the hoped-for by-product of industrial peace and efficiency, may 
prove to be to the ultimate interest of the investors themselves. 


Calvert Magruder. 
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THE CHANGE IN TRUST POLICY —II* 


V 


E have seen that there exists no sound legal basis for the 

judicial policy of distinguishing between “‘good”’ and “‘bad”’ 
trusts. It remains to inquire whether this new public policy may 
not, however, be industrially sound. If there is an economic basis 
for the changed attitude toward business enterprise, we may very 
well overlook the lack of legal precedent and find satisfaction in 
the ease with which our legislative wants are recognized and filled 
by the courts. The question is, therefore, whether the law as in- 
terpreted in the Steel Corporation case is likely to promote “‘pros- 
perity”’ not only in the narrow sense of profit-making but also in 
the sense of the general welfare of society. During the last twenty 
years this question has been much discussed both pro and con, and 
the defenders of the economic expediency and social legitimacy of 
good industrial trusts have not been confined to the business com- 
munity. They may be found in plenty among professional econ- 
omists, supposedly disinterested. It will not do in this place to 
recount all the arguments for either side, but it may nevertheless 
be worth while to examine specifically the records of two important 
combinations, — ‘The United States Steel Corporation and the 
International Harvester Company, the continuance of which has 
been sanctioned! by the courts under the new policy. What is 


* The first installment of this article appeared in 35 Harv. L. REv. 815. 

1 The International Harvester Company, it is true, was found by the lower court 
to be an unlawful combination under the Sherman Act (214 Fed. 987 (1914)). This 
was in 1914, and an appeal was then taken to the Supreme Court. The case was twice 
argued, and then continued on motion of the government, which feared the conse- 
quences of dissolution and extensive financial reorganization during the war. Finally 
the Attcrney-General was induced under these circumstances to enter into an agree- 
ment (July, 1918). by which consent was given to a modification of the dissolution 
decree of the district court and upon motion of the Harvester Company the appeal 
was dismissed by the Supreme Court (248 U. S. 587 (1918)). The effect of the substi- 
tute decree is to leave the Harvester Company practically untouched in its position 
of dominance in the industry. See Report of Federal Trade Commission on THE 
Causes oF HicH Prices or FARM IMPLEMENTS (1920), pp. 653-680. 
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there in the history of the United States Steel Corporation and the 
International Harvester Company to support the view that a con- 
tinuation of their concentrated power works in the public interest? 
Has the carrying on of fifty to seventy per cent of the productive 
operations in their respective industries by these corporations re- 
sulted in a greater benefit to our industrial society than would 
have resulted from the early restoration of their constituent ele- 
ments to their original competitive status? This will be a test upon 
the results of which we may base some conclusion relative to the 
wider question stated above. 

There are three sets of facts that seem worthy of examination in 
applying this test. They are: (I) the facts concerning the origin 
of these corporations; (II) the facts concerning their growth; (III) 
the facts concerning their consequences. These same classes of facts 
might be otherwise described as: (I) facts about the constitution 
of these corporations; (II) facts about their relations to other busi- 
ness units in their respective industries; (III) facts about their rela- 
tion to the public whom their operations concern. The first two 
sets of facts bear indirectly upon the primary issue. The last bears 
directly upon it. The evidence to be gained from the first set of 
facts is negative and inferential. The evidence offered by the last 
two sets of facts is positive and inductive. We shall examine them 
in order. 


VI 


The United States Steel Corporation was formed by the con- 
solidation of twelve? previously independently organized concerns. 
Although these concerns ostensibly operated independently, there 
were three large groups of “‘interests”’ brought into the corpora- 
tion, — the Carnegie interests, the Moore interests, the Morgan 
interests. Each of these comprised units (at one stage or another of 
the whole productive process of the industry) which were in direct 
competition with units (engaged in similar stages of the process) 
controlled by the other groups. The extent of the integration pre- 
viously accomplished within the several groups varied, but all the 
groups were to some degree integrated “from the ground up.” 


2 This includes three concerns taken in almost immediately following the organiza- 
tion of the corporation and a fourth acquired shortly afterwards. 
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That is to say, each interest controlled units which furnished other 
units with at least a part of their raw materials, and also contained 
certain units which were in some part engaged in making finished 
steel products and selling them directly to final users or distributors. 
If we divide up the complete productive process of the industry 
roughly into three stages: (a) the extraction and transportation of 
raw materials, (6) the production of pig iron and its conversion into 
steel, (c) the forming of these materials into finished and semi- 
finished products, we find that the different interests stood in 
different relations to the several stages.2 The Carnegie interests 
had largely been devoted to the first two stages and had carried 
their integration to a high degree, z.e., had coérdinated their opera- 
tions in these two branches of the industry fairly closely. The 
Moore interests included a group of properties very largely devoted 
to the last two stages and chiefly to the last one. In other words, 
the degree of codrdination between the operations of the Moore 
units in the third stage and in the second stage was not so high as 
between the first and second stages in the case of the Carnegie 
interests. ‘The Morgan interests represented a somewhat better 
balanced integration of the three stages than either of the other 
groups. They were not in the (then) center of the steel industry, 
however, and the magnitude of their operations in all branches 
combined was not so great as that of either of the other two 
interests. 

It thus appears that the formation of the United States Steel 
Corporation did not involve in essence an economic integration of 
the industry, for that had already been marked out as the pathway 
of development and had been partially achieved. The formation 
of the corporation involved rather a combination of integrations. 
These integrations were themselves the product in some instances 
of consolidations of competing units, notably so in the case of the 
Moore group.* In other instances the integration had come about 
as the result of a “‘natural’’ process of industrial evolution, 7.e., 
expansion by aggressive business competition, as in the case of the 


8 United States Bureau of Corporations, REPORT ON THE STEEL INDUSTRY (1911), 
Pp. 100. 
4 Ibid., p. 89: “The National Steel Company . . . was distinctly a combination 
of previously competing concerns.” 
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Carnegie interests.5 That economic integration ® was not greatly 
furthered by the consolidation ’ of these groups of interests must 
be manifest from a consideration of their situation. They were 
geographically so far separated from one another that neither in the 
transportation of ore nor in the transformation of raw materials 
into pig, nor in the conversion of pig into steel, nor in the manu- 
facture of the steel into finished forms could considerable econo- 
mies have been anticipated from joint ownership. There was no 
possibility * of the operations of one supplementing or permitting 
the closer time coérdination of the operations of another to any 
important degree. The plants of the Chicago district continued 
to receive their raw material in the same way from the same sources, 
produce the same grades of iron and steel, and roll the same varie- 
ties of finished and semi-finished products as they had theretofore. 
And the same holds true substantially of the corporation’s proper- 


5 Bureau Report (1911), p. 85-86: “The Carnegie Company was the largest 
single unit in the steel industry. . . . All of its manufacturing properties were con- 
centrated in or near Pittsburg, this compactness of plant being a conspicuous feature 
of its organization. Its great size had been attained chiefly by the expansion of its 
own plants, or by the addition of concerns in correlated industries, such as coal and 
transportation, rather than by the absorption of competitors.” 

6 Meaning the linking up of successive processes of production whereby real costs 
are reduced, usually at least in part through the elimination of certain time losses. 

7 Some evidence in point is furnished by the Census of Manufactures for 1914, 
which shows that the percentage of all classified iron and steel products (from steel 
works and rolling mills) which in the form of ingots, blooms, billets, slabs, and bars 
(partly finished products) were not produced in the works where consumed, and con- 
sequently required reheating, has remained stationary for every census since 1899 
(two years prior to the organization of the Steel Corporation). The percentage has 
fluctuated within a three-point range close to 25 per cent: 1899 — 25.7; 1904 — 273 
1909 — 24.1; 1914 — 25.3. Integration between the mines and the blast furnaces and 
between the blast furnaces and steel mills may have been advanced, but the census 
contains no data apposite. 

8 BurREAU Report (1911), p. 83: “It is worth pointing out that the technical 
economies of integration were chiefly connected with combining and codrdinating 
the successive stages of manufacture.” (Italics mine.) Page 108: “So far, however, 
as the integration of manufacturing processes themselves were [sic] concerned, the 
advantages of such a system were probably about as fully realized by the larger and 
better equipped plants of some of the constituent concerns [as was possible of realiza- 
tion under the consolidation].”” The Bureau Report immediately following the first 
of the above quotations mentions as a distinct class of economies from integration 
the savings of ‘‘profits” previously paid to others on materials purchased. Later the 
Bureau declares that the “economies” derived from this last source were the chief 
socio-economic advantages gained by the combination. It grants that the savings 
affected in this direction must have been considerable. The argument involves a kind 
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ties in the Pittsburgh district and in eastern Ohio,® though here 
some operative economies were made possible by a rearrangement 
of plant facilities. What joint ownership did produce and un- 
doubtedly was expected to produce was, not economies in opera- 
tion through closer integration to any substantial degree, but 
advantages in the marketing of products as the result of the 
diminution of the competition '° confronting each constituent in its 
particular market area. In short, the corporation was expected to 
succeed not so much from the power which consolidation might 
give it to reduce costs as from the power which consolidation might . 
give it to raise or maintain prices. 


The International Harvester Company was not, like the Steel Cor- 
poration, a combination either of combinations or of integrations. 
It was a combination of five of the leading manufacturers of har- 
vesting machinery in 1902. Each of the constituent concerns 
had built up its own trade under conditions of rigorous competi- 
tion. Though each possessed patent rights of more or less value, 


of specious reasoning that has become familiar of recent years in the attack on the 
existing distributive organization (particularly on middlemen). Either the raw ma- 
terials were sold to the blast furnace operators at a fair competitive price prior to 
the organization of the corporation or they were disposed of under monopolistic con- 
ditions. Ifthe former, it is not apparent how the combine could have reduced the 
costs of its materials to its blast furnaces without sacrificing something on the capital 
and managerial ability donated to getting out and transporting the raw materials, 
unless indeed the larger scale of these operations reduced somewhat the insurance 
costs or risk-profits incident thereto. If, on the other hand, the latter assumption 
be correct, which is very doubtful, it follows just as certainly that the acquisition or 
lease of these iron and coal mines and limestone quarries and shipping facilities could 
not have been made save upon terms that gave their prior owners the full discounted 
value of the calculable returns from these properties operated asa monopoly. Con- 
sequently the “profits” saved from the hands of the security holders of these mining 
companies became essertial for meeting, the demands for income from the holders of 
the securities of the combination. In whatever way they are regarded these particular 
“commercial economies” of integration evaporate in the rays of economic analysis. 

8 Bureau Report (1911), pp. 273-275. 

10 Jbid., p. 12: “A more important matter is that a period of violent competition 
among all of these concerns was imminent . . . and that the United States Steel 
Corporation was organized for the specific purpose of preventing the new competition 
thus threatened as well as eliminating that already existing among these concerns.” 

it REPORT OF THE BUREAU OF CORPORATIONS ON THE INTERNATIONAL HARVESTER 
Company (1911), pp. 46-50. These included all of the largest concerns favorably 
located for marketing their product in the Western and Middle Western states. The 
only competitor of formidable size was D. M. Osborne & Company, locatedin Auburn, 
New York. The plants of this company were purchased in 1903. 


THE CHANGE IN TRUST POLICY 931 


these were incidental advantages in the competition with the other 
manufacturers rather than the foundation of substantial monopoly 
for any single unit in the production of this class of machinery. 
After the expiration of the basic patents of the seventies, at least, 

no particular concern was especially favored by te exclusive right 
to use any special device or method. 

The question of economic integration, therefore, was only of 
secondary significance in the formation of the combination. Only 
as the larger-scale purchasing of raw materials made feasible the 
acquisition of sources of these materials and the undertaking of 
their transformation through prior stages could economic integra- 
tion have influenced the consolidation. To some extent this was 
done. But the company has not contended, nor do the facts indi- 
cate, that its position was made greatly more secure or that very 
considerable savings were effected in this direction. Its subsidi- 
ary iron and steel company, the Wisconsin Steel Company, has 
proved a profitable venture,” but this may fairly be attributed in 
part to fortunate ore investments, whence came considerable un- 
earned increment, and in part also to the favorable situation created 
in the iron and steel industry by the formation of the United States 
Steel Corporation by the same banking interests responsible for the 
organization of the Harvester Company. 

On the other hand, the Wisconsin Lumber Company, which is 
the subsidiary furnishing the other principal raw material of the 
implement industry, has not proven capable even of “paying its 
way ”* for most of the period since its organization. So far as 
yielding technical economies in the manufacture of iron, steel, and 
wood into finished farm implements is concerned, however, there 
is not one bit of evidence that the use of these subsidiary companies 
has been an advantage to the International Harvester Company. 
Its process of production is just as long (in time) and requires as 
many steps as it would were it to supply itself with its requirements 
for these raw materials entirely from the general market, as it is 


2 BurEAv REPORT, pp. 268-269. REPORT oF FED. TRADE Com. (1920), pp. 670-673. 
Assuming the quasi-monopolistic condition in the iron and steel industry to exist, as we 
shall attempt in this paper to demonstrate that it dces, it is obvious that an industry 
which frees itself from the exactions of those in control of the supply of its primary 
raw material will benefit thereby. 

18 Bureau Report, p. 270, and Report or Fep. TRADE Com. (1920), p. 673. 
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actually forced to do in part by technical considerations.“ There 
remain the possible economies in production through the inter- 
change of methods and designs, and the specialization of plant. 
The former, it must be admitted, could hardly fail to constitute 
somewhat of an economic gain wherever rival producers join forces. 
But manifestly the gain is temporary. And here, at least, the 
short-run gain is the long-run loss. Moreover, in an industry even 
so far stabilized as was the harvesting machinery industry in 1902, 
these advantages would hardly be sufficient to warrant the mere 
organization expenses of such a consolidation. The latter sort of 
productive economies, namely those arising from specialization of 
plant, are contingent upon the degree to which the limit of economy 
from large-scale production has been approached under competi- 
tive conditions. Considering the length of the period in which the 
tendency toward concentration of ownership had been manifesting 
itself in this industry, considering the size of the constituent con- 
cerns, and considering finally the extent to which this industry is 
affected by transportation costs, the principal factor determining 
the economic limit to large-scale production, it can scarcely be 
doubted that there was little to be gained in this direction from 
combination. This inference is confirmed by the actual course of 
events.” The substantial gains sought by consolidation conse- 
quently could only have been anticipated from the elimination of 
competition in the marketing of the product ' of the industry. 

It is significant that while the opinion of the leading executives 
in the several constituent concerns was unanimous that the com- 
petition preceding the consolidation was “fierce,” ‘‘ruinous,” ?” 
et cetera, it was not producing any marked change in the relative 
standing '® of these five largest manufacturers, nor was there ap- 
parent any distinct tendency for new investments to shun the 
field. It would seem rather difficult to explain why, in an industry 
so hampered by the “‘excess”’ of competition, the capital investment 
as appraised by promoters actively engaged in the business, who 


1 BuREAU REPORT, pp. 253-254, 268. 

15 Jbid., pp. 145-146. Three of the original five plants have continued their former 
line and in two the manufacture of harvesters was discontinued, but only upon the 
entrance into new lines of production some years after the consolidation. If anything, 
the tendency has been away from rather than toward a specialization of the use of 
plant equipment. 


16 Ibid., pp. 3, 70. 


17 Ibid., pp. 3, 59-62. 18 Tbid., pp. 63-66. 
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were attempting to launch a harvester trust a decade before, should 
have increased from $35,000,000 in 1890 to $132,000,090 in 1902. 
While $72,000,000 of this latter figure is mainly composed of 
good will and patent values,’® the capitalization of the abortive 
American Harvester Company must have included something of 
these elements. Moreover, the 1890 valuation covers a much more 
comprehensive list of plants engavted in the industry than were 
brought within the consolidation in 1902. Of course the number of 
companies engaged in the manufacture of harvesting machines 
declined in the decade 1890-1900, as did the number of companies 
engaged in most other lines of manufacture. This tendency is 
generally attributed to the economy of large-scale manufacture 
and there seems no reason to differentiate the process qualita- 
tively in this industry *° from the same process manifesting itself 
elsewhere. In short, there is nothing in the experience of the con- 
cerns forming the harvester trust prior to the combination that 
demonstrates the failure of competition to do aught but what is 
expected of it by society, namely, maintain an expanding supply 
of product adjusted to the demand, reduce costs, and transmit the 
benefit of industrial action to the purchasing public at prices free 
of monopolistic elements. 

The significant fact about the origin of these two trusts is that 
they were both formed by combination, not by independent, 
normal growth. At least in these industries there is no proof that 
a single competitor could win control of the market by his indus- 
trial superiority in an outright contest. Even Mr. Carnegie, whose 
visits to Pittsburgh it is said never failed to throw a chill into his 
competitors, was only the most formidable figure in the trade. In 
1900 he controlled less than twenty per cent 7 of the steel output 
of the United States. The same was true ”? of the McCormick in- 


19 These were not included in the ultimate capitalization of the International Har- 
vester Company. 

20 The fact that there were but few failures of firms-engaged in the manufacture of 
harvesters in a decade (Bur. REP., p. 62), which witnessed an almost unexampled de- 
pression in the agricultural industry upon which the harvester industry is wholly 
based, is fairly conclusive evidence that the competition was not so “destructive” but 
that enterprises fairly well located and managed could survive. 

#1 BuREAU Report, STEEL InpustRY, p. 87. 

2 BurEAU Report, INTERNATIONAL HARVESTER COMPANY, p. 65. The McCor- 
micks controlled about 37 per cent of the country’s output of binders in 1902, 
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terests in the harvesting industry. Whatever may have been the 
motive of those responsible for the organization of these dominant 
concerns it is clear that they were “made”’; they did not “grow.” 


VII 


The facts concerning the relations of these two trusts to other 
establishments in their respective industries are especially enlight- 
ening. There can be little doubt that they are the best examples 
which our experience affords of trusts endeavoring to maintain and 
advance their position by the fullest utilization of the legitimate 
advantages gained through combination, rather than by aggres- 
sive elimination of outside firms through uncompromising trade 
warfare. The latter policy was without an exception, so far as the 
writer has been able to discover, the policy embraced by the in- 
dustrial combinations organized in the nineteenth century. Cer- 
tainly it was the characteristic policy of all the older trusts.* But 
with the beginning of the new century we are introduced to the 
new policy of “live and let live — who can.” The old policy toward 
so-called “independents” seems to have lost favor, if indeed it 
may not be conjectured that for certain farsighted financiers its 
futility in face of the public attitude had not already been proven. 
Certain it is that the United States Steel Corporation from its 
start and the International Harvester Company after a short 
period of experimenting have refrained from those bullying, bludg- 
eoning tactics toward the smaller concerns in their industries 
which brought such opprobrium upon the tobacco trust and the 
cash-register trust. The government in its brief in the Harvester 
case * could establish no general malfeasance along this line. Aside 
from a few tentative efforts at suppression by local price-cutting, 
isolated instances of dealer-threatening, etc., in 1902-1904 the only 
evidence adduced of unfair competitive methods was that the 
trust had retained the five distinct selling organizations of its con- 


%3 After the disclosures made by the Industrial Commission and by the courts in 
prosecutions under the Sherman Act it requires no more than a mention of such trusts 
as the following to call to mind the nefarious practices which place them within this 
class: The American Tobacco Co., The Standard Oil Co., Distillers’ & Cattle-feeders’ 
Trust, Addystone Pipe Combination, American Sugar Refining Co., National Wall 
Paper Company, and National Cash Register Company. 

* Parts IX and X, SEN. Doc., No. 558, 63d Congress, 2d Session. 
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stituents and adhered more closely than had formerly been the 
custom to the policy of making agency contracts exclusive. With 
respect to the first of these contentions, both of which had undoubt- 
edly a factual basis, it may be strongly questioned that it consti- 
tuted a ground of complaint for anyone. It is hard to understand 
how it prejudices the competitive opportunity of an “outsider” 
for a trust to employ ten salesmen instead of six. If ten is no more 
than can economically be employed to transact the business done, 
must the trust cripple itself in order to show its benevolence and 
fairness toward its small competitor? If ten is more than can 
economically be employed in transacting the business secured, 
how can their employment be other than a tremendous competi- 
tive opportunity to the small outsider? But the government hints 
that by this means all the best selling agents throughout the country 
were, so to speak, ‘‘monopolized” by the Harvester Company, 
thus depriving small competitors of good local representation. 
Since when, it may be asked, have salesmen for agricultural machin- 
ery become so rare and so difficult to train? The existing supply 
of implement dealers in any year is not inelastic and certainly not 
irreplaceable. One might think from the argument of the govern- 
ment that farm machinery dealers were “born” and not “made,” 
and “born” at that only at comparatively long intervals. 

With regard to the other contention it is true that for certain 
goods, only to be marketed economically in conjunction with many 
other wares, the preémption of the established channels of trade 
by exclusive factor agreements may constitute a serious aggres- 
sion upon independent producers. It is difficult to understand, 
however, what objection there can be to local retail distributors of 
heavy, intricate, and expensive machinery of slow turnover agree- 
ing to represent only a single manufacturer, or in this case only a 
single line of implements. The cost of distribution is bound to be 
large and the manufacturer would seem to be justified in taking 
the greatest precaution (as the exclusive agency contract does) to 


5 It is to be granted, of course, that the company would have created a very 
severe test for itself in its “trial period” by abruptly severing its connections with, 
say, 65 per cent or 70 per cent of the dealers previously engaged in distributing the 
products of its members. A great many of these would have made strong efforts to 
establish connections with outside manufacturers and could unquestionably have 
carried with them a large part of the trade they had previously enjoyed. 
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assure that every “outlet” for his product is fully cultivated. 
This method of distribution is almost universal for this class of 
goods, it had been the common practice in the marketing of 
harvesting machinery before the consolidation, and there appears 
no reason for believing that it operated to cripple the “outside” 
manufacturers in efforts to extend their market and increase their 
sales. 
We come, then, to the question: What has been the record of 
trust accomplishment under the “live and let live—who can” 
policy? Have these trusts, conducted we may assume with modera- 
tion and fairness toward the “‘independent” competitors, proved 
their ‘‘fitness to survive” and justified their sponsors? The an- 
swer is yes, and no. They have not been reduced to bankruptcy. 
They have made profits.” They continue to “lead the field” in 
their respective industries. Nevertheless they have not been able 
to “hold their own” in the trade. Both have “‘lost ground” to 
outside competition, notwithstanding what may be deemed fairly 
able management; this despite their vaunted economies in manu- 
facture and marketing. 
The tendency for the trusts to fall behind the small competitors 
in the rate of increase of production and of sales is not equally 
manifest in both industries, nor is the same tale to be told in both 
domestic and foreign trade, nor in relation to all of the products 
in the two industries. Some of these differences and the reserva- 
tions they require will be made clear by an examination of the sub- 
joined tables. The general conclusion reached above, however, 
is also well supported. 


Percentages of total United States production made by The Inter- 
national Harvester Company and by other companies of three repre- 
sentative products of the original line of International Harvester 


26 Nevertheless this is made one of the prominent “concessions” secured by the 
Attorney-General in the consent decree of November, 1918. The manifest ease of 
evading this requirement, coupled with its insignificance in this industry, only help 
along the conviction one gains from studying the other provisions of the decree that 
the whole deal was a fiasco. 

27 For a survey of the profitableness of industrial trusts, see article, “A Statistical 
Test of the Success of Consolidations,” by A. S. Dewing, 36 Quart. Jour. or Eco- 
NoMICS, p. 84. The lack of “success” of trusts there exhibited tends to confirm the 
argument in this section. 
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Company for the first full year of operation of the International 
Harvester Company, and for certain subsequent years: 


(From Bureau Report on International Harvester Company and 
Federal Trade Commission Report on Farm Machinery.) 


1903 1909 1918 
Int. | Ind. Int. | Ind. Int. Ind. 
5.8 87.1 | 12.9 65.3 34-7 
20. 69.1 | 30.9 57:5 42.5 


Percentages of total United States production of certain selected 
products produced by the United States Steel Corporation and by 
other companies for specified years: 


(From Annual Statistical Reports of American Iron and Steel Inst.) 


1902 1910 1914 1920 
U. S.S.| Ind. ||U.S.S.) Ind. ||U.S.S.} Ind. || U.S. S.| Ind. 

Pigiron 44.3 | 55-7|| 43- | 57- || 43- | 57- || 39:3 | 60.7 
Steel ingots and cast- 

ings ...... |} 65.7 | 34.3]] 54-7 | 45-3 || 50-3 | 49-7 || 45-7 | 54-3 
Bess steel rails. . . || 65.4 | 34.6|| 60.2 | 39.8 || 50.6*| 49.4 || 58.* | 42. 
Plates and sheets 50-4 | 40.6] 48. 52. 42.8 | 57.2 || 39.8 | 60.2 
Wirerods..... 71.5 | 28.5 ]} 67.3 | 32.7 || 56.9 | 43.1 || 56 44. 


* Percentage of total production of steel rails by all processes. 


The persistent tendency which these figures disclose strongly 
indicates, when taken in conjunction with the “live and let live 
—who can”’ policy pursued toward independent competitors, that 
the size and power of these combinations rest upon something 
different from economic superiority. It shows that the outside 
companies have been either taking away from the combination 
the business that formerly went to it, or in the case of the steel in- 
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dustry getting more of the new business than the combination could 
attract, and there is no reason for believing that this has been 
brought about by other than economic causes. We have seen that 
the circumstances of their origin support the conclusion that they 
were not the products of natural industrial development. But 
even if this be not granted,” certainly their histories as producers 
point to the view that they were both the result of financial con- 
spiracy. 


In endeavoring to measure the economic effect of these combina- 
tions upon the consuming public who directly or indirectly con- 
tribute to the purchase of their products one is confronted at the 
outset with a most difficult problem. How are their economic 
consequences to be gauged? What method, if any, will lead us to 
an unassailable verdict on this most crucial issue of all,— the 
course of prices for their products? But if they have risen, so have 
prices in general; and if they have risen more or less than prices in 
general, either result may be explained by hypotheses about rela- 
tive changes in demand or conditions of supply, the legitimate 
effects of which it is impossible even approximately to ascertain. 
May the verdict then be rested on their rates?® of profit? But 
high profitableness is not per se condemnable. An active, ex- 
panding enterprise under freest competition may be making profits 
much above the ordinary, and yet from the social point of view 
no less than the private be clearly entitled to them.*® High 
profits may be either earned *! or unearned. On the other hand, 
low profits may accompany the most favored monopoly, if it be 
managed with ineptitude or carelessness, as the history of more 


28 There is not the slightest inclination, however, to minimize the evidence here 
reviewed as to the nature of the motives which induced their organization. 

29 “Rate of profit” is here and in following pages used in accordance with market 
terminology, viz., the rate of return upon both risk-bearing and risk-exempt capital 
considered together, i.e., the ratio of net earnings to total capital investment. 

80 A good example of what the present writer feels to be a rather uncritical use of 
price and profits data is furnished by a chapter on the International Harvester Com- 
pany in Jones, Taz Trust ProsieM IN THE UNITED STATES. 

81 As Mr., now Justice, Brandeis declared in 1911 before the Senate Committee on 
Interstate Commerce (HEARING, p. 1245): “There is no profit too great to be approved, 
if it is the result of the exercise of brains and character, under conditions ot industrial 
liberty.” Quoted by A. M. Kales, 30 Harv. L. Rev. 862. 
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than one patented monopoly attests. Moderate profits are no 
unfailing criterion of reasonable social service in industry. 

There is, indeed, no well-defined and reliable method of de- 
termining the social effects of industrial combination. Even more, 
the writer after some years of experience in pursuing and studying 
such inquiries is not only wary but skeptical of the ‘inductive 
proof” of the workings of social arrangements.** These problems 
are far too complex, certainly, to be solved by any such facile and 
simple expedients as were projected above and as are commonly 
employed. The provision of a technique for this sort of study is 
one of the pressing needs * yet unfilled by professional economists. 
What is needed is an exhaustive survey of alternative methods, 
and an analysis of their assumptions, their range of applicability, 
and their legitimate objectives. All this is quite beyond the scope 
of the present paper. But in attempting to get at a serviceable 
test of the direct economic consequences of the organization of the 
two combinations under review it is hoped to exhibit some of 
the pitfalls that must be avoided as well as some of the means of 
circumventing them. 

There are two main lines of procedure from which to choose in 
any given instance. One may be styled direct, inasmuch as the 
record of the industrial combination itself is examined with a view 
to determine its service from its prices or its profits. The other 
may be termed indirect, since the effort is made to determine the 
status of the combination by comparing the condition of the in- 
dustry as a whole in different periods and with other industries. 
The first mode of procedure requires the determination of (a) the 
extent of the capital investment employed by the combination; 
(b) the amount of earnings for successive periods; (c) the grade of 
executive ability engaged in the conduct of the business; (d) the 
degree of risk in the industry (e.g., susceptibility to sudden changes 
in productive processes or in relative demand for products). The 
second mode of procedure requires the determination of (a) the 
gross pecuniary productivity of the industry during a series of 
years; (b) the proportion of earnings of capital to gross pecuniary 


% For example, what have been the effects of prohibition? the Versailles Treaty? 
the federal operation of the railroads? 

% The want, moreover, is not confined to our own country. No more has been done 
elsewhere. Cf. MarsHALL, INDUsTRY AND TRaApE, chaps. II, VII, e¢ passim. 
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productivity, also during a series of years; (c) like data for other 
representative industries; (d) the specific causes for the changes of 
proportion out of the many conditions potentially effective. The 
International Harvester Company, for reasons that will become 
evident, appeared more amenable to the first method of treatment, 
whereas this procedure was clearly ill adapted for the United States 
Steel Corporation and resort was consequently had to the indirect 
method. 


For the value of the properties transferred to the International 
Harvester Company, we may rely on the Bureau of Corporations 
Report (1911) and the accounts of the company. The determina- 
tion of the capital investment of the concerns entering the harvester 
trust was relatively an easy matter, since the assets consisted chiefly 
of replaceable plants and good will was excluded * in the actual 
capitalization of the company. Consequently the discrepancies 
between the valuation of the properties of the company by the 
Bureau and by the company itself were minor. The same may be 
said of the net profits of the company.* The Bureau found no 
substantial understatement of earnings; in fact, for the period 
covered by the Report of the Bureau (the first nine and one-fourth 
years of operation), the statement of earnings published by the 
company was only 0.57 per cent less than the computation made 
by the Bureau. Such discrepancy as results in the raée of earnings 
of the company as computed by itself and by the Bureau would be 
practically eliminated, moreover, if proper account were taken of 
the change in the “value of the dollar.” There is no defense for 
continuing to use original investment rather than replacement 
value (minus depreciation, plus betterments) as the basis for de- 
termining the rate of profits. Under the pecuniary organization 
of a private-enterprise system there is no ground either in equity 
or expediency for the reckoning of the investment in replaceable 
capital in 1911 in terms of the “larger” 1902 dollar while the earn- 
ings in the later years are in terms of the ‘‘smaller”’ dollar of those 
years. 


* This, it may be noted, is not inconsistent with the statement, supra, in which 
reference was made to the proposed valuation of good will by the promoters. 
85 BuREAU REporT, chaps. III and V. 
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Consequently there is little reason for believing that the picture 
of the profitableness of the International Harvester Company pre- 
sented in the following table is other than a reasonably true repre- 
sentation of actual conditions. 


1903 — 1909 — 13.4 7.8 
1904 — 5.3 1910 — 12.7 1916 — 10.6 
1905 — 7.0 IQII— 11.5 1917 — 18.5 
1906 — 6.7 1912 — 10.5 37 1918 — 19.5 
1907 — 7.3 1913 — 10.6 


1908 — 8.7 I914— 7.6 


It is evident that the profits of the company have been moderate, 
i.e., substantially on a competitive level. But this fact means 
nothing at all unless considered with reference to the degree of risk 
involved in the manufacturing operations of this industry, and with 
reference to the grade of executive capacity evinced by the responsi- 
ble management of the enterprise. We have had very little investi- . 
gation of the risks connected with various industries, but a cursory 
examination of the salient facts about the farm machinery * in- 
dustry will convince anyone that the hazards of the industry are 
relatively small. Its products are non-perishable. Their demand 
is not subject to fashion or style influences. Their market is 
extremely broad, being in fact, even for relatively small concerns, 
international. And most important of all, the principal kinds of 
machines have been free from radical improvements for over a 
quarter of a century now. Indeed, it may be said to be rather 
singular that a group of products of this character—fairly intricate 
machinery (many traversing parts), fairly bulky, indelicate, and 
requiring only approximate precision, and thus well-adapted to 
mass production by machine methods—should have become so 
stabilized both in structure and in processes of production. 


86 For reasons for omitting the first fifteen months of operation from this table, 
see BUREAU REPORT, p. 233. 

37 The figure for 1912 was taken from the report of the company after making 
certain corrections corresponding to those made by the Bureau in prior years. The 
rates shown for the years 1913-1918 are those given by the Federal Trade Commission 
in its Report on THE Causes or Hic Prices oF FARM IMPLEMENTS, p. 103. The 
foreign business was in the hands of the International Harvester Corporation after 
1913, but the results of the operations of both companies are here consolidated. 

38 The business of the International Harvester Company has expanded into this 
complete line since its organization, and this fact will be referred to again later on. 
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In regard to the executive ability of the management of the 
Harvester Company, it seems permissible to base a judgment upon 
an examination of the record of its component elements under the 
preceding period of competition. ‘This is legitimate here, since 
no considerable changes occurred in management personnel or 
organization by the formation of the Harvester Company.®® Its 
legitimacy is still further strengthened by the fact that in this case 
the owners of the constituent properties forming the combination 
retained as a group the financial control,“ which has enabled them 
to continue to exercise the essential entrepreneurial function of 
choosing the responsible executive heads. For present purposes 
and considering the available data, the varying grades of admin- 
istrative ability may be arranged in the simple scale — inferior, 
normal, superior. | 

Of the several organizations brought into the International 
Harvester Company, there can be little doubt that the most effi- 
cient “* was the McCormick organization. But the Deering con- 
cern was also aggressively and successfully managed. These two 
had been steadily growing and improving their position in the in- 
dustry relative to all other units. Their executive heads had evinced 
an administrative capacity that may reasonably be classed as of a 
superior order. But the experience of the Champion, Milwaukee, 
and Plano organizations “ under severe competition had not been 
such as to indicate high managerial efficiency. If then it be con- 
cluded that the combination included elements of supra-normal 
and inferior executive capacity, as the available facts seem to in- 
dicate,* it is clear that the company as a whole was not blessed by 
an exceptional management at the start. This fact must be con- 
sidered, also, in conjunction with the further fact of the handicap 
suffered by the company in early years from petty jealousies, family 
pride, nepotism, and such influences inimical to efficiency. Later, 


89 REPORT OF BuREAU OF CORPORATIONS (1911), pp. 87-88. 

40 Tt may be noted that neither of these conditions obtained in the organization of 
the United States Steel Corporation. 

“ Most efficient, that is, for profit-making. That is the only sensible standard to 
apply in our society. 

« The subsequent purchase of the properties of D. M. Osborne & Company was 
made on terms which changed the responsible management, and also gave the former 
stockholders no interest in the Harvester Company. REPORT OF BUREAU, pp. 137-139. 

® Jbid., pp. 156-160. 
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however, this seems to have been overcome to a degree through 
insistence from the financial control, referred to in the preceding 
paragraph. 

From the foregoing it may be concluded that the moderate but 
growing profits obtained by the International Harvester Company 
have been made possible by a fair average grade of administrative 
efficiency in its management. Accordingly it would seem that no 
great influence detrimental to the public interest has been made 
out, so far as the character of the price policy of the company is 
deducible from its profits record. Such is indeed the case. But it 
was not to have been expected that the rate of profits for either of 
these combinations pursuing the “‘live and let live— who can” 
policy would be extremely high. Moreover, this company since 
its formation has sought to expand its control over the entire agri- 
cultural implement industry, rather than exploit to the full the 
advantages of its commanding position in that section of the in- 
dustry which gave birth to it. Thus it has from the first main- 
tained a vigorous competition in one branch of the industry after 
another, and often in several at once, as it extended the scope of its 
operations. In these new lines of production it has been content, 
and sometimes for long periods has been forced, to accept extremely 
low profits in order to push ahead toward its ultimate goal. This 
policy of expansion, though, has not by any means necessitated the 
sacrifice of the possibility of securing high profits on the original lines. 
It may well have served, on the other hand, to cover up such pos- 
sibly high profits, since the figures given above make no differentia- 
tion between the results of its activities in what may be tentatively 
termed the ‘‘controlled lines” and the “competitive lines.” It is 
extremely doubtful whether such differentiation could accurately 
be made,“ for the elements of cost jointly incurred are considerable 
in view of the policy pursued of maintaining several distinct com- 
plete-line organizations and non-specialization of plants.“ 


On account of the large proportion of irreplaceable and non- 
duplicable mineral rights and site values in the property invest- 


“ Though the company attempts it for its own administrative purposes. 

45 Different implements of each line are made in a single plant, as a rule. The 
Milwaukee plant is “specialized” only in so far as its output is confined to gas engines, 
cream separators, etc., which have no relation to field crops. 
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ment of the United States Steel Corporation it is not practicable “ 
to attempt any calculation of the rate of profit of this concern. But 
if the course of development of this industry as a whole exhibits 
signs of the repressive effect of monopolistic influences, there will 
be no need of searching far for their source. For data upon the 
progress of the entire industry, the reports of the Census of Manu- 
factures will be depended upon. The invested capital figures given . 
in these reports are wholly unserviceable for any purpose, as the 
Bureau of the Census itself warns. The figures for “value added 
to product” are fairly accurate, and for the successive census 
years since 1899, at least, are fairly comparable, while those of 1889 
have fortunately been adjusted to correspond with the later figures. 
The figures upon ‘‘wages paid” are also fairly dependable. A 
major difficulty, however, is that the classification of industries 
adopted by the Census Bureau does not coincide and cannot be 
arranged to coincide with the full range of activities of the Steel 
Corporation. It is only on an arbitrary basis that different branches 
of the business of the corporation may be divided and separately 
treated; and consequently the returns compiled by the Census 
Bureau rest in part only on objective market facts. =Two branches 
only of the iron and steel industry will be analyzed. 

If from the “‘value added to product”? (which is comparable to 
the ‘‘ gross income” of a single enterprise, less all ‘‘expenses’’ except 
wages) there be deducted the wages paid, the remainder consti- 
tutes the income upon capital, save for deductions for taxes. Now, 
it is clear that in any advancing industry, the percentage which 
return to capital forms of “value added” will be steadily mount- 
ing, assuming no change in relative tax burden or in the normal 
rate of interest upon capital. The reason is that technological im- 
provements ‘“‘save labor,’ *’ and thus reduce the share of the 
joint product attributable to its codperation. The tendency set 
up by this influence might be accelerated by the establishment of 
a monopoly and its vigorous, unbridled exploitation. But such an 


46 The discrepancy between the Bureau’s figures for this essential item in 1902 
and the corporation’s figures amounted to nearly half of the total capitalization of 
the corporation, namely $600,000,000, 

47 It is sometimes said that technological improvements of a certain kind “save 
time’’; but that is only another way of expressing the same thing. . . . It is ultimately 
reducible to “labor saving,” taking the industrial process as a whole. 
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influence could not in any case be of more than secondary signifi- 
cance as compared to such a decisive influence as the state of tech- 
nology, much less if the “live and let live-— who can” policy be 
the one pursued by a combination that is only guasi-monopolistic 
in point of ultimate and possibly, also, actual power. Likewise the 
tendency toward an increase in the percentage consequent upon 
improving technology might be offset by the growth of a powerful 
labor organization within the industry. At best this influence 
could only affect the percentage decimally, and no one conversant 
with labor conditions in the steel industry would assign to the 
influence any potency whatever there. 

The following table gives the percentages of return to capital to 
value added to product in several different industries for certain 
census years: 


Blast Auto- Boots and 
Furnaces Mills mobile Shoes Mills 


Year 


1889 58.9 35.6 
1899 75-6 50.5 39.0 35-4 778 
1904 64.3 47.4 58.8 43.8 78.8 
1909 65.3 50.3 61.5 44.1 81.5 


IQt4 57.2 42.7 68.3 44.8 80.4 


The large increase of the percentages in two branches of the steel 
industry in the decade 1889-1899 stands in sharp contrast to the 
decline since the organization of the Steel Corporation. The effect 
of free competition in a new industry is strikingly brought out by 
the course of the percentage in the automobile industry. The de- 
velopment and refinement of the machine process in this industry 
is well known. The data for flour-milling indicate a steady though 
not considerable or uninterrupted improvement in this industry - 
which has long been practically automatic. The technological 
progress in the boot and shoe industry which made it one of the 
notable examples of the transformation of American industries in 
the latter part of the nineteenth century appears to have slowed 
down markedly shortly after the organization of the United Shoe 
Machinery Company. 

Concerning the influences responsible for the decline in the per- 
centages, which are either not observable or not appreciable in the 
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industries other than iron and steel, there is matter for interesting 
speculation. The decline can hardly be assigned to technological 
retrogression. Modern industry has no “lost arts,” though it un- 
doubtedly has a few suppressed patents. The business cycle, how- 
ever, may be held accountable for some part of the declines. It is 
beyond question that wages constitute a greater share of the gross 
income of a manufacturing enterprise during depreéssion than dur- 
ing prosperity, other things being equal. This is due to the fact 
that wages “resist” liquidation more tenaciously than other price 
categories.“* A more important factor would seem to be the ar- 
bitrary manner in which the value of materials used is determined 
upon in a large section of both of the given branches of the iron and 
steel industry. When materials used are not purchased in the open 
market but are taken over from a preceding process, representing 
a separate industry in the census classification, but only another 
department of the operations of an integrated enterprise, their 
price is determined solely by the accounting policy of the concern, 
and that is a shifting, arbitrary thing. Consequently the change 
in ‘value added to product” may be taken out of all its funda- 
mental economic relation to change in the wages paid by the simple 
device of making the “value of materials used” either a greater or 
a less proportion of “total value of products.” ‘There are good 
grounds for believing that the Steel Corporation which represents 
a large section of both these branches of the industry has chosen to 
make its principal profits appear in the operation of its raw material 
properties. The concentrated holding of mines, ore leases, coking 
coal lands, etc., coupled with the natural limitation upon the supply 
(which in any case with the progressive using up of exhaustible 
resources would have persistently forced up their prices), have 
enabled the prices of iron ore and coking coal to be advanced, it 
may be presumed, to levels which would make the return upon 
capital invested in the blast furnace and steel works and rolling 
mills below the competitive rate were it not for the fact that a 
large section of these branches of the industry is “supported” by 
the more lucrative returns elsewhere gained by the same enter- 
prises. There is a clear presumption of this from the fact of the 


48 Tt would still remain to be explained, however, why the countervailing forces 
were so much stronger than this in the automobile and shoe industries and so much 


weaker in the iron and steel industry. 
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decline in percentages noted above, in the absence of any evidence 
of such a technological improvement as dispenses with the need 
of considerable capital equipment in these particular branches of 
the industry. The foregoing argument presents the most plausible 
hypothesis, it seems to the present writer, for the explanation of the 
persistent decline in the percentages of return upon capital to “ value 
added to product” in these branches of iron and steel manufacture. 

It is to be recognized, of course, that this evidence is not conclu- 
sive regarding the state of the industrial arts in the iron and steel 
industry as a whole. And it is only by inference that the tendency 
the data reveal can be ascribed to the organization of the United 
States Steel Corporation. Nevertheless there does not appear to 
have been any outstanding technological advance in the process of 
steel making in the last two decades,® and the inference seems alto- 
gether fair and reasonable that this slowing up of progress, in which 
the public has such a vital concern, is in part due to the repressive 
and inhibitive forces which monopoly exerts by the fact and to 
the extent of its existence. The failure to reach a clear and decisive 
issue to our inquiry along this line, though there is no intention to 
minimize its probative force, only goes to confirm the position taken 
in the first paper of this series. There it was maintained that the 
attempt to apply the “rule of reason,” while abstractly it may 
seem quite sound and justifiable, concretely encounters such ob- 
stacles as to make its adoption as a general rule of social policy 
perilous to the public interest. That position is vindicated by the 
investigation in this second paper. While it may not be possible 
by inductive argument to establish conclusively the balance of net 
social disadvantage against the new policy, when the evidence of 
the facts tends strongly to support that view and deductive pre- 


49 Three developments may be mentioned: the utilization of lower grades of iron — 
ore, the substitution of by-product for beehive coke ovens, and the installation of 

electric steel plants. ‘The first and second have been made possible by the advance 
of metallurgical and chemical science, in large part independent of the encouragement 
of industry, and the steel industry in the United States was even tardier than its 
European competitors in adopting the by-product process. The United States 
Steel Corporation is entitled to no credit for originating or perfecting electric steel 
making. The manufacture of steel in electric furnaces has had a phenomenal growth 
here in the last ten years, however, and its ultimate significance cannot now be safely 
foretold. See Annual Reviews published in the first week of each calendar year by 
the Iron AGE; THorpr’s DicTIoNARY OF APPLIED CHEMISTRY, Vol. II, p. 103; also 
J. N. Princ, Tue Erecrric Furnace, § 11. 
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sumption °° as well as instinctive reaction buttress the same view, 
the conclusion appears well founded. Since the possibility of bene- 
fit is so meager *! and the risks are so great, particularly when long 
run considerations are in view, the public interest certainly lies in 
a repudiation of the experimental policy. 


IX 


In summary, the first section of this paper tended to establish 
the fact that these combinations were the artificial product of busi- 
ness conspiracy, not the outgrowth of the selective and adaptive 
evolution of industrial organization. The second section tended to 
prove that these combinations thus originating were incapable of 
maintaining their position in the face of unhindered competition, 
pointing to the conclusion that when the power of preponderant 
combinations in manufacturing industries is not used ruthlessly 
their size is a handicap as against the vigor and versatility of smaller 
rivals. And in the third section the argument tended to demon- 
strate the adverse effect upon the public from high, if not exor- 
bitant, prices and from retarded technological progress of these 
huge consolidations of interests approaching monopoly within 
their respective industries. There is nothing inconsistent, it should 
be unnecessary to explain, between the outcome of these several 
lines of inquiry, particularly between the second and third. When 
a preponderant part of the production in a particular industry is 
under one control, smaller concerns may frequently take advantage 
of the prices set by the big business rather than risk extermination 


60 Against the control of the supply of a product by private combination. 

51 J cannot forbear quoting, somewhat in the authoritarian manner in which lawyers 
were wont formerly to bring in selections from Bracton or Coke or Blackstone or 
Cooley, a statement of the dean of my own profession, Dr. Alfred Marshall: 

“Experience shows ever more and more that the technical economy to be obtained 
by piling Pelion on Ossa in the agglomeration of vast business is nearly always less 
than was expected, and that the difficulty of the human element ever increases with 
increasing size. Much can be done by various schemes of reward and promotion as 
regards junior officials, and even the superior officials are stimulated by congresses 
and other opportunities for submitting their new ideas to the judgment of brother 
experts. But no fairly good substitute has been found, or seems likely to be found, 
for the bracing fresh air which a strong man with a chivalrous yearning for leadership 
draws into his lungs when he sets out on a business experiment at his own risk.” Ad- 
dress before the Roya] Economic Society, January 9, 1907, printed in 17 Economic 
Jour. 17. 
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in straight out competition. The so-called “independents” be- 
come then only guasi-competitors. Under such circumstances the 
big business may feel constrained to fix its prices only moderately 
high. This clearly tends toward a lethargic if not stagnant condi- 
tion in the whole industry, notwithstanding reasonable-plus profits. 
And in spite of its underlying economic weakness the industrial 
quasi-monopoly, putatively so powerful merely on account of its 
overtowering size, may retain a considerable part of its power 
over a generation or more, to the appreciable, if not directly de- 
monstrable, detriment of the public interest. This is the writer’s 
view of our experience with the steel trust and the harvester trust, 
and if this view is a just one and if the experience in these cases is 
typical, it points to the vindication of the common-law attitude 
toward combinations in restraint of trade and monopolies as de- 
clared in the Sherman Act and originally enforced thereunder. 
Myron W. Watkins. 
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THe Harvarp Lecat Am BuREAU, 1921-1922. — The Harvard 
Legal Aid Bureau, incorporated in 1914 by students of the Law School 
for the purpose of rendering gratuitous legal assistance to those members 
of the community who could not afford to retain regular counsel, has 
this spring completed its eighth active year. Twenty men have been 
engaged in the Cambridge office of the Bureau at 763 Massachusetts 
Avenue, where during the six months of October through March a total 
of 232 cases were handled —a figure considerably in excess of those of 
previous years. In addition to this, fifteen men were assigned to the 
office of the Boston Legal Aid Society in Ashburton Place, Boston, to 
act as assistants to the lawyers there regularly employed by the Society. 

An examination of the cases disposed of during the year discloses a 
remarkable variety, with a preponderance of wage claims, domestic 
difficulties, and claims under the Workmen’s Compensation Act. Where- 
ever possible the disputes were settled out of court; often this was ac- 
complished by the intervention of the Cambridge Welfare Union or 
some other charitable organization. In those instances in which court 
action was necessary it was taken. The following examples are selected 
from the more interesting of the recent cases: 

A painter died from carbon monoxide poisoning while working in the 
shipbuilding plant at Squantum, Massachusetts. Two law firms had 
successively taken the case for the widow, but both were discouraged by 
the difficulty of finding any witnesses, since the men who worked with 
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the deceased had scattered after the plant was closed down. As the 
insurance company of the employer refused to settle, a notice of dis- 
agreement was filed and a hearing had before a single member of the 
Industrial Accident Board. The hearing lasted three days. The evi- 
dence was undisputed that the deceased worked for three weeks on gird- 
ers thirty feet above fifteen salamander stoves discharging an uncertain 
quantity of carbon monoxide; that he died eighteen days later from a 
massive cerebral hemorrhage accompanied by small perivascular hem- 
orrhages; that he was suffering from hardening of the arteries, enlarge- 
ment of the heart, and Bright’s disease before he died, which diseases 
made him peculiarly sensitive to carbon monoxide by producing high 
blood pressure; but that deceased never went into a state of coma, and 
that no case of gas poisoning without coma was on record. The insur- 
ance company claimed that it was a simple case of spontaneous hem- 
orrhage (apoplexy). For the widow it was argued that it was only 
necessary to prove an acceleration of an existing ailment;! and that 
the Board interprets this as including an increase to the results of an 
existing ailment, no matter how slight.? At the direction of the Board 
member the case was settled for $2000 without appealing. 

A seamstress, the plaintiff, was evicted from her house in an eject- 
ment proceeding, and the sheriff hired the defendant, a moving and 
express man, to move the furniture to a storage warehouse. In so doing, 
the defendant dropped and broke a sewing machine. He later removed 
the machine from the warehouse against the plaintiff’s orders. The 
declaration, drawn by a lawyer previously employed by the plaintiff, 
contained a count for injury to the machine, but no allegation of negli- 
gence was made and no count in trover was included. On this declara- 
tion judgment was given for the client, and the defendant has appealed. 
It is believed that the judgment below should be affirmed on the ground 
that the expressman, in the position of a common carrier, is subject to 
a relational duty rather than a duty arising out of contract.* 

A client applied to the plaintiff employment agency for work, and 
received a card recommending him to X, who was represented as want- 
ing a janitor at $23 a week. The client signed a card in the form of a 
promissory note for the amount of one week’s salary conditioned on his 
getting the job. Later in the day he went to a free public employment 
agency to which he applied for a position without mentioning his prior 
application to the plaintiff agency, and from them received a card to X 
who was said to be looking for a man for $24 a week. He later dis- 
covered for the first time that the two X’s were identical. Going to X 
he showed the card of the free agency only and obtained employment 
at $25 a week. The plaintiff sued for $25. At the trial it was contended 
for the defendant (1) that the agreement was aleatory and therefore no 


1 Brightman’s Case, 220 Mass. 17, 107 N. E. 527 (1914); Madden’s Case, 222 
Mass. 487, 111 N. E. 379 (1916). [The Review does not itself assume responsibility 
for the statements of law or citations of authority in this note. They are introduced 
rather for the purpose of indicating the Bureau’s treatment of the cases it tried. — Ed.] 

2? Homan’s Case, 2 Mass. Comp. CASES, 775. 
( - ey BAILMENTS, § 1309; Finn v. Western R. R. Corporation, 112 Mass. 524 
1873). 
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contract; * and (2) that the defendant had given up what was merely 
the offer of the plaintiff, and had acted on the offer of the free agency; 
or (3) that even if there were a contract the necessary condition had not 
been complied with because the defendant had obtained the job by his 
own efforts and not through any assistance of the plaintiff. After the 
trial the case was reargued twice and written briefs were submitted. 
Judgment was given for the plaintiff for $23. As the plaintiff agreed to 
settle and waive all costs the case was not appealed. 


VALIDITY OF FEDERAL DEPARTMENTAL REGULATIONS INVOLVING 
CrrmMINAL RESPONSIBILITY.— The exigencies of government have 
increasingly demanded that official and individual conduct be con- 
trolled by expert and flexible departmental regulation rather than by 
the cumbersome processes of legislation.1 Congress has therefore fre- 
quently authorized the heads of the departments to issue regulations,? 
the disregarding of many of which involves criminal responsibility. 
Is such regulation * a valid exercise of power by the executive? The 
subject may properly ‘+ be divided into two main heads: (1) Is a given 
regulation beyond the limits of the statute? (2) Is the statute beyond 
the limits of the federal constitution? A failure to regard this distinc-. 
tion has led to unfortunate confusion in the opinions. 

Assuming that the defendant has violated a departmental regula- 
tion,® for which the government seeks to hold him criminally responsible, 
the court must determine whether the regulation is beyond the powers 


4 Vogel v. Pekoc, 157 Ill. 339, 42 N. E. 386 (1895); Montreal Gas Co. v. Vasey, 
[1900] A. C. 595. 

5 Crowninshield v. Foster, 169 Mass. 237, 47.N. E. 879 (1897). 

1 See G. Norman Lieber, “Executive Regulations,” 31 Am. L. Rev. 876, 889-890; 
J. B. Whitfield, “Legislative Powers That May Not Be Delegated,” 20 YALE L. J. 87, 
93; Stephen A. Foster, “The Delegation of Legislative Power to Administrative 
Officers,” 7 Itz. L. REv. 397, 399-402. 

2 Courts take judicial notice of regulations. Caha v. United States, 152 U. S. 
211, 221 (1894). It would seem good practice, however, to plead the regulations in 
the indictment. See United States v. Slater, 123 Fed. 115, 121 (D. Nev., 1903). : 

8 Technically, a regulation does not include the special application by the execu- 
tive of a rule to a particular concrete case. See GoopNow, PRINCIPLES OF THE AD- 
MINISTRATIVE LAW OF THE UNITED STATES, 322-345. This type of administrative 
action requires the exercise of a judicial function by the executive, and with this we 
are ag not concerned. See United States v. Moody, 164 Fed. 269, 273 (W. D. Mich., 
1908). 

4 See Bruce Wyman, “Jurisdictional Limitations upon Commission Action,” 27 
Harv. L. Rev. 545, 550. And see Jn re Gray, 57 Can. Sup. Ct. 150, 156-157 (1918). 

5 If the defendant’s act or omission to act is a violation of the express terms of some 
complete statutory prohibition or command, it is unnecessary to consider the regulation. 
See United States v. Keitel, 211 U. S. 370, 395 (1908); United States v. Foster, 233 
U.S. 515 (1914). Cf. La Bourgogne, 210 U.S. 95, 134 (1908). And it may, of course, 
be that what the defendant has done or failed to do is not a violation of the statute 
or of the regulation, properly construed. In such a situation it seems clear that there 
is no basis for a criminal prosecution. See United States ». Manion, 44 Fed. 800, 801 
(D. Wash., 1890); United States v. Three Barrels of Whiskey, 77 Fed. 963, 965 (Circ. 
Ct., E. D. N. C., 1896); United Statesv. Lamson, 165 Fed. 80, 85-86 (Circ. Ct., D. R. L., 
1908). Moreover, it has been held that a refusal of the employee of a federal depart- 
ment to obey the order of a state court would not render him liable to imprisonment 
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conferred upon the department by Congress.® Since the purpose of the 
exercise by the executive of regulatory functions is to enable Congress 
more effectively to express its will, the rule-making power cannot be 
exercised beyond the limits designated by Congress.’ In the last anal- 
ysis, a solution of this problem is a matter of, statutory construction,® 
and therefore each case should be decided upon its own peculiar facts. 
For example, much depends upon whether the scheme of Congressional 
legislation is minute or in outline. Thus, where Congress has explicitly 
enumerated the details of individual action, the department, in adding 
a further requirement to those specified in the statute, has been held ® 
to have gone beyond the powers conferred upon it by Congress. On 
the other hand, as exemplified by two cases ° decided in the present term 


for contempt of court where such refusal was a compliance with valid regulations of the 
department. Boske v. Comingore, 177 U.S. 459 (1900). See Jn re Lamberton, 124 
Fed. 446 (W. D. Ark., 1903). 

6 The sources of Presidential authority to issue rules and regulations are three: 
(1) As an exercise of special executive power expressly conferred by the Constitution 
— e.g., as commander-in-chief of the army and navy. (2) As an exercise of the gen- 
eral executive power to enforce the laws. (3) As an exercise of power specifically 
authorized by Congress. We are concerned here with the last only. 

7 See Morris M. Cohn, “To What Extent Have Rules and Regulations of the 
Federal Departments the Force of Law,” 41 Am. L. REV. 343, 352. And see cases 
cited in note 8, infra. 

8 Decisions holding the regulation in question within the powers conferred upon 
the executive department by the enabling statute are: United States v. Bailey, 9 Pet. 
(U. S.) 238 (1835); Thacher’s Distilled Spirits, 103 U. S. 679 (1881); United States 
v. Hearing, 26 Fed. 744 (Circ. Ct., D. Ore., 1886); United States v. Boggs, 31 Fed. 337 
(S. D. Ill., 1887); United States v. Ford, 50 Fed. 467 (E. D. Mo., 1892); Caha ». United 
States, supra ; United States v. Reder, 69 Fed. 965 (D. S. D., 1895); United States ». 
Hardison, 135 Fed. 419 (S. D. Ga., 1905); Haas v. Henkel, 216 U. S. 462 (1910); 
United States v. Nelson, 199 Fed. 464 (D. Idaho, 1912); United States ». Antikamnia 
Chemical Co., 231 U. S. 654 (1914); United States v. Birdsall, 233 U. S. 223 (1914); 
United States v. Foster, 233 U. S. 515 (1914); United States v. Smull, 236 U. S. 405 
(1915); United States v. Coll y Cuchi, 8 Porto Rico Fed. 255 (1915); United States 
v. Alvarez, 8 Porto Rico Fed. 260 (1915); United States v. Morehead, 243 U. S. 607 
(1917); Pakas v. United States, 245 U. S. 467 (1918). See Tyner v. United States, 
23 App. D. C. 324, 356 (1904); United States v. Haas, 163 Fed. 908, g1o (Circ. Ct., 
S. D. N. Y., 1908). 

Decisions holding that the regulation in question was an exercise by the executive 
of power beyond that authorized by Congress are: United States ». Two Hundred 
Barrels of Whiskey, 95 U. S. 571 (1878); United States v. Bedgood, 49 Fed. 54 (S. D. 
Ala., 1891); United States v. Eaton, 144 U. S. 677 (1892); United States v. One Package 
of Distilled Spirits, 88 Fed. 856 (S. D. Ill., 1898); United States ». Maid, 116 Fed. 
650 (S. D. Cal., 1902); United States v. Hoover, 133 Fed. 950 (D. Neb., 1904); Rob- 
nett v. United States, 169 Fed. 778 (oth Circ., 1909); Dwyer v. United States, 170 
Fed. 160 (9th Circ., 1909); Kettenbach v. United States, 170 Fed. 167 (oth Circ., 1909); 
Patterson v. United States, 181 Fed. 970 (oth Circ., 1910); St. Louis Merchants’ 
Bridge Terminal Ry. Co. v. United States, 188 Fed. 191 (8th. Circ., r911); United 
States v. Eleven Thousand One Hundred and Fifty Pounds of Butter, r95 Fed. 657 
(8th Circ., 1912); United States v. George, 228 U. S. 14 (1913). See Williamson 2. 
United States, 207 U. S. 425, 459 (1908); United States v. Haas, 167 Fed. 211, 215 
(S. D. N. Y., 1906) (but see Haas v. Henkel, 166 Fed. 621 (Circ. Ct., S. D. N. ¥., 1909), 
nd U. S. 462 (1910)). Cf. United States v. Sandefuhr, 145 Fed. 49 (E. D. Ark., 
1906). 
® For example, United States ». George, supra. 

10 United States v. Sacks, U. S. Sup. Ct., Oct. term, 1921, No. 48. Congress au- 
thorized the Secretary of the Treasury to borrow money on the credit of the United 
States, and to issue therefor war-savings certificates of the United States. ‘Such 
war-savings certificates shall be in such form and subject to such terms and con- 
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of the Supreme Court of the United States, the broader the statutory 
enactments, the more play™ there is for the exercise of regulatory 
powers. One of the things which has led to the confusion of the lower 
federal courts on this question is the quotation of abstract general 
principles from the opinions of the Supreme Court, and their attempted 
application, regardless of the particular circumstances of the case.” 
The wording of the statute, the history of the legislation, its purposes, 
the evil sought to be remedied, the good attempted to be secured, —all 
are matters to be taken into consideration in determining whether a 
given regulation is not * authorized by the statutes. 


ditions . . . as the Secretary of the Treasury may prescribe.” He was further au- 
thorized to issue stamps to evidence payments for or on account of such certificates 
(40 Stat. aT L. 291, 966). In pursuance of this authorization the Secretary of the 
Treasury promulgated a series of regulations (Treas. Circ. No. 94, Nov. 15, 1917; 
Treas. Circ. No. 128, Dec. 18,-1918) and issued war savings certificates and stamps 
thereunder. One of the regulations of the Secretary, embodied as a term of the war 
savings certificates, provided that a certificate is not a valid obligation of the United 
States unless a stamp is affixed thereto. The defendant was indicted for fraudulently 
altering an obligation of the United States, in that he did tear from the face of 
such a certificate a war savings stamp, and with having such altered obligation in his 
possession with intent fraudulently to pass it (CrrmmnaAL Cope, §§ 148, 151). A de- 
murrer to the indictment was sustained by the District Court of the United States for 
the Southern District of New York. Held, that the judgment be reversed. 

Another indictment under the same statute and regulations was sustained in United 
States v. Janowitz, U. S. Sup. Ct., Oct. term, 1921, No. 49. 

11 There has been some question whether the courts should refuse to give cog- 
nizance to a regulation merely because it is unreasonable. See John B. Cheadle, 
“The Delegation of Legislative Functions,” 27 YALE L. J. 892, 921. Where the 
enabling statute is a broad one, such as Section 161 of the Revised Statutes, the prob- 
lem is rather academic, for the courts refuse to uphold unreasonable regulation on the 
ground that it is beyond the power conferred upon the executive by Congress. See 
Thomas Reed Powell, “Administrative Exercise of the Police Power,” 24 Harv. L. 
REV. 333, 344. Where, however, a particular regulation is specifically authorized by 
statute, the court cannot say that Congress did not mean to confer upon the executive 
power to issue the regulation, and so, though the court thinks the regulation unreason- 
able, it should be upheld if not beyond constitutional limitations. See Frank J. Good- 
now, “Private Rights and Administrative Discretion,” 83 Cent. L. J. 165, 166. 

There seems to be here involved a neat system of checks and balances. The more 

rticularized the statutory authorization, the less room there is for varied regulation, ~ 

ut the more unreasonable a given regulation may be. On the other hand, the broader 
the statutory authorization, the wider are the fields within which the executive may 
exercise his regulatory powers, but the more opportunity for the courts to declare an 
unreasonable regulation invalid as being beyond the authority Congress intended to 
confer. And see note 20, infra. 

2 The Supreme Court, in a famous dictum, said that while a regulation might have 
the force of law for civil purposes, it cannot be effective for the purpose of holding one 
who disregards it criminally responsible. See United States v. Eaton, 144 U. S. 677, 
688 (1892). The broad language of the court seems to have led to a misapprehension 
of the problem by some of the lower federal courts. See United States v. Maid, 116 
Fed. 650 (S. D. Cal., 1902); Patterson v. United States, 181 Fed. 970 (9th Circ., 1910). 
It is true, as a general principle of statutory construction, that. criminal enactments 
should be strictly interpreted. But, where a regulation, under a fair construction of 
the enabling statutes, is within the rule-making power of the executive, it should 
follow that a violation of the regulation is criminally punishable if made so by the 
legislature. This the Supreme Court has recognized in later decisions. Caha v. United 
States, supra. See United States v. Keitel, supra, at 391-392. See also United States v. 
Rizzinelli, 182 Fed. 675, 678 (D. Idaho, 1910). . 

18 The question is stated in the negative form advisedly. It is submitted that 
there should be a genuine presumption of the validity of an executive regulation, 
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Granting that the regulation which the defendant has violated is 
within the rule-making power of the department, the next question is 
to determine whether there are any constitutional limitations upon 
the legislative capacity to confer regulatory powers upon the executive.“ 
There is, in the federal constitution, only one express © limitation — 
“due process.’ '® Since the creation of criminal offenses is in its nature 
legislative,” it would seem that a person would be entitled, under the 
Fifth Amendment, to have Congress establish * the crime and provide 
the punishment therefor. Congress has never attempted to, and cannot 
constitutionally, abdicate its functions and permit the executive to 
declare anything it will a federal offense.!* What Congress has done, 
and done so frequently as to indicate the evident governmental ex- 
pediency therein, is to legislate on a given subject as far 7° as it deemed 
advisable, authorizing the executive department to issue rules and 
regulations thereunder, and making punishable by prescribed penalties 
a violation of the statute or the regulations. Do the alleged implied 
constitutional doctrines of the separation and non-delegability of gov- 
ernmental powers prohibit the legislative authorization cf departmental 
regulation? Regulation, in so far as it is the expression cf the will of the 


See Jasper Yeates Brinton, “Some Powers and Problerrs of the Federal Administra- 
tive,” 61 U. Pa. L. Rev. 135, 147. The courts sorretimes talk as if to accord great 
respect to the executive ruling. See Boske v. Comingore, 177 U. S. 459, 470 (1900). 
But, in practice, the presumption seems to be of no avail to protect a regulation inde- 
pendently thought by the courts to be lira vires. See Thomas Reed Powell, “Separa- 
tion of Powers: Administrative Exercise of Legislative and Judicial Power,” 28 Pot. 
Sct. Q. 34, 39, note 2. 

14 Where the enabling statute is unconstitutional for any reason, regulations issued 
in pursuance thereof are void. United States v. Boyer, 85 Fed. 425 (W. D. Mo., 1898). 
And, even though the statute is itself valid, a regulation will, of course, always be 
heid unconstitutional for any reason that would nullify the same provisions in a 
statute. Cf. Illinois Central R. R. Co. ». McKendree, 203 U. S. 514 (1906). 

8 The “distributing clause,” common in the state constitutions, is not a part of 
the federal constitution. See 35 Harv. L. REv. 450, 452. It does, however, provide 
that legislative, executive, and judicial power shall be vested, respectively, in Ccn- 
gress, in the President, and in the federal courts. CONSTITUTION OF THE UNITED 
States, Art. I., § 1; Art. II., § 1; Art. III., § 1. ; 

16 CONSTITUTION OF THE UNITED STATES, AMENDMENTS, Art. V. See Frederick 
Green, “Separation of Governmental Powers.” 29 YALE L. J. 369, 373; Thomas Reed 
Powell, “Separation of Powers: Administrative Exercise of Legislative and Judicial 
Power,” 27 Pot. Scr. Q. 215, 216-217. 

17 There are no common law crimes in the federal courts. United States ». Hudson, 
7 Cranch (U. S.) 32 (1812), United States v. Coolidge, 1 Wheat. (U. S.) 415 (1816). 

18 The whole problem turns on just how minute Congressional definition of the 
crime must be. It is clear, from the cases, that the statute need not state in detail 
every circumstance under which an act prohibited by law shall constitute a criminal 
offense. See cases cited in note 26, infra. It is submitted that Congress sufficiently 
defines the crime when it proscribes the violation of a reasonakle regulation promul- 
gated by the executive to carry out the purposes or provisions of the statute. 

19 But see, as to the penal system established by the executive in the Revenue- 
Cutter Service, LEBER, REMARKS ON THE ARMY REGULATIONS AND EXECUTIVE REGU- 
LATIONS IN GENERAL, W. D. Doc. No. 63, Off. J. A. G., 1898, 46, note 1. 

20 See 15 Int. L. Rev. 108, 116. See Lapp, FepERAL RULES AND REGULATIONS, 
Introduction. The more detailed the legislation, the less delegation of regulatory 
powers — and so the weaker the argument that the statute is constitutionally objec- 
tionable. On the other hand, the broader the legislation, the more delegation of 


regulatory powers—and so the problem comes nearer the line of constitutional pro- 
hibition. See note r1, supra. 
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state as a guide for the future conduct of itself and its citizens, is, in 
the nature of things, legislation.24 Were these doctrines rules of thumb, 
it would seem necessarily to follow that such Congressional authoriza- 
tion would be unconstitutional. But, disregarding the dicta in the light 
of the decisions,” it seems clear, at least at the present time,” that there 
is no hard and fast rule forbidding the delegation of legislative functions 
to the executive departments. These doctrines are broad expressions 
of political philosophy, rather than constitutional limitations. The 
drawing of the line here, as in other fields of constitutional law, is one 
of degree. With an eye upon historical tradition as a political beacon,” 
the determination depends largely upon the nature of the problem “in 
view of what the times demand and of the end to be accomplished” in 
each particular case.» Looking at the business of the legislature, and 
how it can most effectively be discharged, the court, in the exercise of 
its negative function to hold statutes unconstitutional, should be slow 7° 
to declare that Congress has abdicated rather than fulfilled its powers 
by utilizing another authority in their exercise. 


21 See John B. Cheadle, supra, 27 YALE L. J. 892, 917-918. But see Edmund M. 
Parker, “‘ Executive Judgments and Executive Legislation,” 20 Harv. L. REv. 116, 123. 
In view of the fact that Congress primarily determines the subjects, character, and extent 
of departmental activities, executive regulations have been aptly called “subordinate, 
legislation.” See John A. Fairlie, “ Administrative Legislation,” 18 Micu. L. Rev. 
181. The same learned writer ingeniously suggests that since Congress possesses only 
legislative power, any delegation of power by it must be a delegation of legislative 
power; and so it is logically inconsistent for the courts to say that while Congress may 
delegate the power to make rules and regulations, yet it may not delegate legislative 
power. See John A. Fairlie, “The Administrative Powers of the President,” 2 Micu. 
L. REV. 190, 207. Though this suggestion is in favor of the contention here made, it 
must be admitted that principles of constitutional law cannot be derived from mere 
arguments on language. 

% It is necessary to distinguish what the courts say from what they do. ' They say 
that any delegation of legislative power to the executive is unconstitutional, but they 
are very liberal in their construction of what constitutes legislative power. The courts 
say that Congress may confer upon the executive department the power only to “fill 
in the details” of a statute, but, in any given case, the so-called details are, in fact, 
of wide scope. The courts say that Congress cannot delegate a “discretion as to what 
the law shall be,” but this, in fact, does not seem to preclude the determination by 
the executive of broad policies. It has also been said that the legislature must estab- 
lish a “primary standard,” but in some of the actual decisions this has been of the 
most indefinite character, amounting to little more than an expression of the general 
purpose of the act. See cases cited in the first paragraph of note 8, supra; in note 
10, supra; and in note 26, infra. See also Edward B. Whitney, “Another Philippine 
Constitutional Question — Delegation of Legislative Power to the President,” 1 Cot. 
L. REv. 33, 39, 45-48. ; 

*8 While, perhaps, the framers of the Constitution regarded the strict separation 
of governmental powers as an important feature in the Constitution, it was soon 
learned that, in actual practice, the principle could not be made a rigid one. See 
Eugen Ehrlich, “Montesquieu and Sociological Jurisprudence,” 29 Harv. L. Rev. 
582, 592 et seg. And see 26 Harv. L. Rev. 744. 

*4 See Felix Frankfurter, “The Constitutional Opinions of Justice Holmes,” 29 
Harv. L. Rev. 683, 685 : 

_% See John B. Cheadle, supra, 27 Yate L. J. 982, 920; Edward D. Martin, “The 
Lines of Demarcation Between Legislative, Executive,.and Judicial Functions, with 
Special Reference to the Acts of an Administrative Board or Commission,” 47 AM. 
L. Rev. 715, 732; Stephen A. Foster, supra, 7 Itt. L. REV. 307, 412-413. See also 
2 WILLOUGHBY, CoNSTITUTIONAL LAw OF THE UNITED States, § 777. 

26 The lower federal courts seem more willing to declare a statute unconstitutional 
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TRADE COMPETITION AS A JUSTIFICATION. — Since the case of the 
Gloucester Grammar School’ in 1410 the law has steadily? recognized 
an interest in freedom of trade competition.’ With the growth of com- 
mercial activity that interest has received increasing consideration.‘ 
Today such widely divergent forms of activity — injurious to indi- 
viduals or to classes of individuals — as price-cutting,® insistence on 
exclusive dealing agreements,® strikes,’ boycotts,* and even the induc- 
ing of breach of contract,’ are found justified by authority, although 


on the ground that it delegates legislative power than the Supreme Court. United 
States v, Blasingame, 116 Fed. 654 (S. D. Cal., 1900); United States v. Matthews, 146 
Fed. 306 (E. D. Wash., 1906); United States ». Grimaud, 170 Fed. 205 (S. D. Cal., 
1909). See United States v. Louisville & N. R. Co., 176 Fed. 942 (N. D. Ala., 1910). 
But the Grimaud case has been reversed, and the others in effect overruled, by the 
Supreme Court. United States v. Grimaud, 220 U. S. 506 (1911). Accord: United 
States v. Breen, 40 Fed. 402 (Circ. Ct., E. D. La., 1889); United States ». Ormsbee, 
74 Fed. 207 (E. D. Wis., 1896); Dent v. United States, 8 Ariz. 413, 76 Pac. 455 (1904); 
United States ». Deguirro, 152 Fed. 568 (N. D. Cal., 1906); United States ». Do- 
mingo, 152 Fed. 566 (D. Idaho, 1907); United States v. Bale, 156 Fed. 687 (D. S. D., 
1907); United States v. Moody, 164 Fed. 269 (W. D. Mich., 1908); Lockwood ». United 
States, 178 Fed. 437 (3rd Circ., 1909); United States v. Rizzinelli, supra; United 
States v. Stephens, 245 Fed. 956, 965 (D. Del., 1917); United States ». Olson, 253 Fed. 
233, 238 (W. D. Wash., 1917); United States v. Casey, 247 Fed. 362 (S. D. Ohio, 1918); 
United States v. Scott, 248 Fed. 361 (D. R. I., 1918); Sugar v. United States, 252 Fed. 
74 (6th Circ., 1918); United States v. Pennsylvania Central Coal Co., 256 Fed. 703 
(W. D. Pa., 1918). 

It is significant that not only has the Supreme Court never held a Congressional 
statute unconstitutional on the ground that it violates the doctrine said to prohibit 
the delegation of legislative tne to the executive departments, but it has reversed 
decisions of the lower federal courts holding contra. Prather v. United States, 9 App. 
D. C. 82 (1896) (writ of erro dismissed — 164 U.S. 452 (1806)); Im re Kollock, 165 
U. S. 526 (1897); In re McCaully, 165 U.S. 538 (1897); Wilkins 2. United States, 96 
Fed. 837 (1899) (writ of certiorari denied — 175 U. S. 727 (1899)); United States ». 
Grimaud, supra; Selective Draft Law Cases, 245 U. S. 366, 389 (1918); McKinley ». 
United States, 249 U. S. 397 (1919). 


1 Y. B. rt Hew. 4, fol. 47, pl. 21 (1410). This was an action by the two masters of 
the grammar school against the defendant for establishing a rival school whereby 
their receipts were reduced. It was held that the action would not lie. For another 
early case involving competition see Y. B. 22 Hen. 6, fol. 4, pl. 23 (1443). : : 

2 Even the early English statutes against regrating, forestalling, and ingrossing, 
although in fact stifling to business activity, were enacted in the interest of free in- 
dividual competition. For a general discussion of these statutes see 3 STEPHEN, His- 
TORY OF THE CrrmINnat LAw, 1909. 

8 It should be noted that our ancestors were concerned with free competition be- 
cause of its effectiveness in reducing prices. See S. C. T. Dodd, “The Present Legal 
Status of Trusts,” 7 Harv. L. Rev. 157, 159; COKE, Tutrp INST., 195. : 

4 Mogul Steamship Co. ». McGregor, 23 0. B. D. 598 (1880), is probably the leading 
case on the subject. See S.C. Basak, “Interference with Trade,” 28 Law Quar. REv. 
52, 68. 

5 Mogul Steamship Co. 9. McGregor, supra. See KALES, CoNTRACTS AND CoMB. 
IN RESTRAINT OF TRADE, § 94. 

® Scottish Co-op. Wholesale Soc. 9. Trade Defense Assoc., 35 Scot. L. REP. 645 

(reo United Shoe Machinery Co. 9, La Chappelle Co., 212 Mass. 467, 99 N. E. 28 
1912). 

7 Karges Furniture Co. 9. Union, 165 Ind. 421, 75 N. E. 877 (1905); Pickett ». 
Walsh, r92 Mass. 572, 78 N. E. 753 (1006). 

8 Mills v. U. S. Printing Co. ot N. Y. Supp. 185 (1904). s : 

® Chambers 2. Baldwin, 91 Ky. 121, 15 S. W. 57 (1801). The weight of authority, 
however, is contra. Lumley v. Gye, 2 El. & Bl. 216 (1853). See H. Gerald Chapin, 
“Interference with Contractual Relations,” 1 N. J. L. REv. 144, 161. 
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in varying degree,’ as incidents of a free competition in which the law 
has an interest." But despite a venerable past of judicial elucidation 
the limits of trade competition as a justification. are far from certain. 
This much, however, seems clear: nothing can be gained by trying to 
delimit the phrase “trade competition.” With each individual trying 
to get for himself as much of the world’s goods as possible, all parties 
to the economic struggle become competitors. Between any two 
persons the competition may be worked out through numberless trans- 
actions and through the medium of many intervening parties; or it may 
be immediate. In any event, it exists. And the day of the self-suffi- 
cient husbandman having passed, there is no phase of economic activity 
that does not directly or indirectly partake of the nature of buying and 
selling, trade.” 

Trade competition is not an end in itself. Normally, however, it 
stimulates to industry, promotes invention and the elimination of 
waste, results in lowered prices and the improving of service,’ and it 
is hard, therefore, to imagine circumstances in which there is not some 
interest in it as a means to these desirable ends.’ This interest is but- 
tressed, moreover, by one in freedom of individual action,!* which must 
always be curbed where free competition is suppressed. Permitting 
a free competition secures these two interests, — one social, the other 


10 Thus the strike for higher wages is legal everywhere, while the secondary boy- 
cott is legal probably only in California. Parkinson v. Bldg. Trades Council, 154 
Cal. 581, 98 Pac. 1027 (1908). ‘The secondary boycott here referred to is called by 
some writers the compound. See LAMLER, Boycorts, 64 and 177 et seq. 

1 The short list here given is by no means exhaustive. For some discussion of 
what may be justified by competition see Bruce Wyman, “Competition and the Law,” 
15 Harv. L. REv. 427. 

2 Attempts, however, have been made. See Edward F. McClennan, “Rights of 
Traders and Laborers,” 16 Harv. L. REv. 237, 249; Jeremiah Smith, “Crucial Issues 
in Labor Litigation,” 20 Harv. L. Rev. 253, 357. As well as the logical difficulty 
involved, such attempts almost led to disastrous results in the case of labor disputes, 
since the conflict between employers and employees was thought at first (and even 
now at times) to fall outside of the definitions laid down. See H. Gerald Chapin, 
supra, at 158; CLARKE, LAW oF THE EMPLOYMENT OF LABOR, 287. See Vegelahn v. 
Guntner, 167 Mass. 92, 44 N. E. 1077 (1896); Berry v. Donovan, 188 Mass. 353, 
74 N. E. 603 (1905). : 

18 “One of the eternal conflicts of which life is made up is that between the effort 
of every man to get the most he can for his services and that of society . . . to get 
his services for the least possible return.” Per Holmes, J., dissenting in Vegelahn 
v. Guntner, 167 Mass. 92, 108, 44 N. E. 1077, 1081 (1896). 

14 “T have seen the suggestion made that the conflict between employers and em- 
ployees is not competition. But I venture to assume that none of my brethren would 
rely on that suggestion. If the policy on which our law is founded is too narrowly 
expressed in the term free competition, we may substitute free struggle for life. Cer- 
tainly the policy is not limited to persons of the same class competing for the same 
thing. It applies to all conflicts of temporal interest.” Per Holmes, J., in Vegelahn 2. 
Guntner, 167 Mass. 92, 107, 44 N. E. 1077, .1081 (1896). 

% The word “trade” in the phrase “trade competition,” while originally of a quite 
definite significance, serves now only to confuse. See Jeremiah Smith, supra, 356 
and 357. The word “economic” might better be substituted. 

16 See 2 TAUSSIG, PRINCIPLES OF ECONOMICS, c. 65. 

1” This involves, of course, an acceptance of current economic theory. But see 
REEVE, THE Cost oF COMPETITION. 

18 See Roscoe Pound, “Interests of Personalty,” 28 Harv. L. REv. 343, 355- 
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individual.!® But the results of free competition are complex, and there 
may occur cases wherein the securing of those two will result in injury 
to other interests, social and individual, so serious that the loss is greater 
than the gain. In such instances, trade competition is not a justifica- 
tion. Thus where workmen are induced to break their contract of 
employment, it is generally held that there is no justification.” It is con- 
sidered more desirable to secure the community in its transactions, even 
at the expense of social and individual interest involved in a free com- 
petition, than to preserve the latter at the expense of security of trans- 
actions. But if there is no contract, and the security of transactions, 
therefore, is not menaced, advantages of free competition clearly 
outweigh the injury to the tenuous relation *! that exists between the 
employer and the employee at will.” The interest in security of trans- 
actions is not, however, the only one that may be persuasively balanced 
against freedom of trade competition. In a recent Alabama case* 
the plaintiff, injured while in the employ at will of a construction com- 
pany insured with the defendant, refused to compromise and turned 
his claim over to an attorney. The defendant thereafter, by threaten- 
ing to cancel its insurance, forced the construction company to discharge 
the plaintiff. The latter was given a cause of action. Here free com- 
petition,™ if permitted, would secure to the insurance company its 
freedom of action and to society, doubtless, in the long run certain 
advantageous results, but it would involve an interference with the 
freedom of action of the employee and with his right of recourse to legal 
assistance, a right in which the law has amply demonstrated its in- 
terest.> This complex of results is not so desirable as the complex 
attained by eliminating the method of competition here used, and 
trade competition, therefore, was not accepted as a justification.” To 
catalogue and decide all the cases in which trade competition may be 
offered as a justification would be impossible, but those mentioned 


19 There is also a social interest in the individual interest in freedom of action. 
See Kates, op. cit., §§ 1, 2. 

20 So. Wales Miners Fed. v. Glamorgan, [1905] A.C. 239; Printers Club ». Blosser 
Co., 122 Ga. 509, 50 S. E. 353 (1905). See William Schofield, “The Principle of Lum- 
ley v. Gye, and its Application,” 2 Harv. L. REv. 19. 

21 Merrill ». W. U. Tel. Co., 78 Me. 97, 2 Atl. 847 (1896). 

2 Allen v. Flood, [1898] A. C. 1; Bowen v. Matheson, 96 Mass. 499 (1867); Nat. 
Prot. Assoc. ». Cumming, 179 N. Y. 315, 63 N. E. 369 (1902). See Beekman v. Mar- 
sters, 195 Mass. 205, 211, 212, 80 N. E. 817, 819 (1907). 

% U.S. Fidelity & Trust Co. v. Millonas, 89 So. 732 (Ala. 1921). — The plaintiff 
was injured while in the employ of a construction company insured with the defendant. 
The plaintiff refused the defendant’s offer of settlement and sought the aid of an at- 
torney. In accordance with its custom when a workman refused to compromise but 
sought legal aid, the defendant caused the construction company to discharge the 
plaintiff, who was not under a contract of employment, by threatening to cancel its 
insurance. Held, that the plaintiff recover. 

*4 The object of the competition here was the difference between the defendant’s 
offer and the plaintiff’s demand. Note that the parties are competitors within Lord 
Fry’s definition of competitors as those “who seek to enjoy or possess the same thing.” 
Mogul Steamship Co. v. McGregor, supra, at 626. 

% Note the attorney-client privilege. See 4 W1GMoRE, EvIDENCE, § 22091. 

6 A well-reasoned case in accord is London, etc. Trust Co. ». Horn, 206 Ill. 493, 
69 N. E. 526 (1903). 
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indicate how the decision must always be reached. In some cases the 
process of balancing complexes of results may have long ago resulted 
in a crystallized rule behind which the courts rarely look to regard the 
substance. This is doubtless the case with a method of competition 
so anti-social as violence. But new cases will arise that will fit under 
no rules, or analytical counsel may question the old. Then courts must 
seek fundamentals. In particular they must ask whether trade com- 
petition in the type of case before them is worth more than it costs.” 
If the answer is not in the affirmative, trade competition is not a jus- 
tification.”* 

It may be doubted whether a court is competent to apply a rule so 
broadly framed as the above. When, for example, in the field of labor 
disputes, a court allowed trade competition to justify a strike for higher 
wages *® but not a secondary boycott *° for that purpose, was it really 
competent to determine that the compromise on the question of wages 
arrived at through a struggle thus limited, would be the one socially 
most desirable? And while, of course, some of the cases in which trade 
competition is offered as a justification are so clear that there could 
scarcely be error,*! in the main there is presented to the courts a vast 
medley of problems where the considerations are nicely balanced and 
where the final decision should be preceded by thorough and extended 
investigation, and must depend on views of expediency, policy, social 
and economic theory; problems, in short, that call for law making rather 
than law declaring. In this field the legislature should be exhorted to 
act.2 But if the problems press for decision before legislative aid ar- 
rives, the courts, keeping in mind fundamental considerations, should 
deal with them.® For a refusal to act decides something as clearly as 
does the issuance of an injunction. 


JURISDICTION TO CoNnFISCATE DEBTS. — A sovereign in the exercise 
of his war powers can confiscate all property of the enemy found within 


27 In the recent case of Gottlieb v. Matchin, 191 N. Y. Supp. 777 (1921), picketing, 
although generally legal in New York, was enjoined in the case of a strike of the em- 
ployees of a milk company. The danger to the health of the community and the 
particular hardship on invalids and children were given by the court as the persua- 
sive considerations. This is a striking application of the mode of attack argued for 
above. 

28 In the field of monopoly the distinction between fair and unfair methods of 
competition has long been seen to turn on the desirability of the results which the 
practice in question will achieve. See W. H. S. Stevens, ‘Unfair Competition,” 29 
Pot. Sct. QUAR. 282; CLARK, CONTROL OF TRUSTS, 103. 

29 Karges Furniture Co. v. Union, supra. 

30 Auburn Draying Co. v. Wardell, 227 N. Y. 1, 124 N. E. 97 (1910). 

1 Mr. Albert M. Kales apparently believes that the courts customarily attempt 
nothing beyond such cases. See the “Prefatory Note” to his Contracts AND Com- 
BINATION IN RESTRAINT OF TRADE. 

#2 “ |. . government, politically organized society, should meet each emergency 
requiring alteration of municipal law by the employment of such governmental agen- 
cies as in their nature are best suited for the purpose.” Per Fred F. Lawrence, 
“Precedent vs. Evolution” 12 Marne L. REv. 160, 171. 

% See Fred F. Lawrence, supra, at 175. 


q 
4 
\ 
hil 


NOTES 


his jurisdiction! The right to confiscate debts is included? But in 
modern times, however much this may be practiced as a matter of 
military expediency, civilized nations, as a matter of international law, 
have generally abandoned the right to confiscate debts due to private 
enemy individuals. The United States has always maintained the right 
to confiscate debts‘ in wartime, but has exercised it only in qualified 
form. During the Revolution, some of the states offered to give a valid 
discharge if debts due to enemy individuals were paid to the state.’ In 
the Civil War, credits likely to be used in aiding the Confederate cause 
were confiscated. In the World War, the Alien Property Custodian 
was authorized by the President, under the Trading With The Enemy 
Act,’ to require that debts due to alien enemies be paid to him.* But 


1 See Brown v. United States, 8 Cranch (U. S.) 110, 122 (1814); Miller v. United 
States, 11 Wall. (U. S.) 268 (1870); and see 1 HALLEcK, Int. LAw, 3 ed., 532, 533. 
So, a fortiori, property may be seized and sequestrated. Central Union Trust Co. ». 
Garvan, 254 U.S. 554 (1920). And so in conquered territory enemy property may be 
seized as booty. Debts are sometimes so seized. See G. G. Phillimore, ‘Booty of 
War,” 3 J. Comp. LEG. 214, 219, 227; 28 YALE.L. J. 478. Mere conquest, however, 
does not operate to change individual rights in property, although it is in the power of 
the conqueror so to do. See United States v. Percheman, 7 Pet. (U.S.) 51, 86 (1833); 
McMullen v. Hodge, 5 Tex. 34 (1849). See also Berkeley Davis, ‘‘Confiscation of 
Property in Warfare,” 19 Law Notes (N. Y.) 85, 86. 

2 See Ware v. Hylton, 3 Dall. (U. S.) 199, 226-231, 263-266 (1796); Fritz Schultz, ° 
Jr., Co. v. Raimes & Co., 99 Misc. 626% 164 N. Y. Supp. 454 (1917), aff’d 100 Misc. 
697, 166 N. Y. Supp. 567 (1917). 

§ See Brown v. United States, supra, at 123; United States v. Klein, 13 Wall. (U. S.) 
128, 137 (1871); Lamar v. Browne, 92 U. S. 187, 194 (1875); Stohr v. Wallace, 269 Fed. 
827, 839 (S. D. N. Y., 1920); United States v. Capital Stock, 5 Blatch. 231 (Circ. Ct., 
S.D.N. Y., 1865). See 1 Hateck, Int. Law, 3 ed., 533-538; 28 YALE L. J. 478; HacuE 
CONVENTION (1907), LAws AND Customs oF WAR ON LAND, Art. 46, 36 Stat. at L. 
2306; Art. 53, 36 Stat. AT L. 2308. But see Berkeley Davis, supra. 

4 See Brown v. United States, supra; Miller v. United States, supra. 
¥ 5 Cf. Camp v. Lockwood, 1 Dall. (Pa.) 393 (1788). See 7 Moore, Dic. Int. 

AW, 310. 

® See Acts of Aug. 6, 1861, and July 17, 1862, 12 Stat. aT L. 319, 589. The 
Act of 1862 included debts. See The Confiscation Cases, 20 Wall. (U. S.) 92, 94 
(1873). But only the property of adherents or aiders of the enemy could be confis- 
cated. Miller v. United States, 11 Wall. (U. S.) 268 (1870); United States v. Capital 
Stock, supra. Proceedings were against the debtor, and not in rem. Phoenix Bank 
v. Risley, 111 U. S. 125 (1884), affirming Risley v. Phenix Bank, 83 N. Y. 318 (1881); 
Chapman v. Phoenix Bank, 85 N. Y. 437 (1881). See 7 Moors, op. cit., 294. It has 
been suggested that these acts were not real confiscation acts but only penal statutes 
punishing treason. 28 YALE L. J. 478, 481. But the Supreme Court has held that 
pardon for treason did not invalidate a prior seizure; the confiscation being not a 
punishment for treason, but the exercise a a belligerent right against a public enemy. 
Semmes v. United States, 91 U. S. 21 (1875). And the acts were held constitutional 
as an exercise of the war power of the United States, and not as an exercise of the 
municipal power in punishing an offense against the United States. Miller v. United 
States, supra. : 

7 See 40 Stat aT L. 411. Amended, 40 Stat aT L. 459, 460, 1020; 41 id. 35, 977- 

8 Congress may in wartime provide for the sequestration of enemy-owned property. 
Central Union Trust Co. ». Garvan, supra; Fischer v. Palmer, 259 Fed. 355 (M. D. Pa., 
1919). The Act as amended properly includes choses in action. Streb v. Chatham 
& Phenix Nat. Bank, 108 Misc. 368, 178 N. Y. Supp. 309 (1919). See also Kohn ». 
Kohn, 264 Fed. 253 (S. D. N. Y., 1920) (debts); Stoehr v. Wallace, 255 U.S. 239 (1921) 
(stock certificates); Salamandra Ins. Co. v. N. Y. Life Ins. and Trust Co., 254 Fed. 
852 (S. D. N. Y., 1918) (chose in action against special fund), commented upon 28 


YALE L. J. 499. But see Am. Exchange Nat. Bank ». Palmer, 256 Fed. 680 (S. D. 
N. Y., rg19). 
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this was for custody only, and was sequestration, not confiscation.° 
Absolute confiscation of debts is still attempted during insurrections 
in the smaller nations. What jurisdiction must be had over the parties 
to make confiscation valid? 

A sovereign having jurisdiction over the person or property of the 
debtor has power to take his property equal to the amount of the debt. 
But this would be a mere act of tyranny, unless at the same time his 
obligation to the creditor were validly extinguished so that he would not 
have to pay over again in another jurisdiction.!” The only way of effect- 
ing this result is to bring the creditor into the same or related proceedings. 
If the sovereign establishes a claim against the creditor which another 
jurisdiction will recognize, he may then proceed against the debtor, 
take the debtor’s property in satisfaction of his claim against the creditor, 
and in the other jurisdiction the creditor could not then assert that the 
debtor still owed the debt tohim. This proceeding is exactly the equiva- 
lent of garnishment. As a practical matter, in wartime the sovereign 
could never proceed in court against an enemy creditor who was outside 
his jurisdiction; and so the sovereign could validly assert a claim only if 
the enemy creditor were within the jurisdiction. This requisite was 
satisfied in the federal confiscation of debts due Confederate creditors, 
in the Civil War, for the United States never relinquished jurisdiction 
over the whole country. It was often not satisfied in the World War 
sequestrations, where debts due absent Germans and Austrians were 
paid to the Alien Property Custodian; but as no confiscation was at- 
tempted, jurisdiction over the creditor was unnecessary. However, 
in spite of this necessity of the sovereign’s having a valid claim binding 
upon the creditor in other jurisdictions, in order to relieve the debtor 
from future liability, the American courts have paid little attention to the 
creditor, although they have insisted upon proper procedure against the 
debtor." This was a result to be expected in the United States, where 
the same loose doctrine prevails as to garnishment of choses in action.” 
Foreign sovereigns would be justified in such a case in saying that no 


® Although originally the purpose of the Act was merely to sequester enemy prop- 
erty during the war, by an amendment allowing the sale of property and retention of 
the proceeds by the Custodian, German ownership of American industries was as far 
as possible abolished. See A. Mitchell Palmer, ““The Great Work of the Alien 
Property Custodian,” 53 Am. L. REv. 43, 51 et seg.; A. Mitchell Palmer, “Enemy 
Property in America,” 1919 Pa B. A., 259, 275. This did not amount to absolute 
confiscation; but some anxiety has been felt as to whether such proceeds might even- 
tually, contrary to modern practice, be confiscated. See A. W. Lafferty, ‘Should 
America Return Private German Property?” 15 Inu. L. Rev. 79; 28 YALE L. J. 478. 

10 Even the American courts recognize that in order to have a valid confiscation of 
a debt the debtor must be exonerated from further liability. Thus seizure of Con- 
federate treasury notes was held not to amount to a sequestration of the debts of the 
bank, since the notes were issued in violation of law and their seizure would not ab- 
solve the debtor from further liability. Nelligan v. Citizens’ Bank of Louisiana, 21 
La. Ann. 332 (1369) 

1 Miller v. United States, supra; Alexandria v. Fairfax, 95 U.S. 774 (1877); Phoe- 
nix Bank v. Risley, supra 

2 Chicago, Rock Id., & Pacific R. R. ». Sturm, 174 U. S. 710 (1899); Harris ». 
Balk, 198 U. S. 215 (1905). See Miller v, United States, supra, at 297. See Joseph 
H. Beale. “Jurisdiction In Rem to Compel Payment of a Debt,” 27 Harv. L. Rev. 
107, III. 
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valid discharge of the debt had been given, and that the attempted 
confiscation amounted only to a seizure of the debtor’s property. 

This would have to be the only significance of an attempted con- 
fiscation of a debt by one who was not a sovereign but a mere insurgent; 
unless he had legally proved his claim against the creditor so as to bring 
the case within the proper principles of garnishment." Seizure of the 
money might be justified as an act of warfare, where necessary for 
the prosecution of hostilities, but could not amount to confiscation of 
the debt, since even if the creditor were in the neighborhood the rebel 
leader is invested with no sovereign powers,“ and would not have the 
jurisdiction of a sovereign over the creditor to establish a valid claim 
against him. If, indeed, the insurgents succeeded in overthrowing the 
established government, and were recognized by another state so that 
the recognition related back to the inception of insurgency," previous 
acts would be validated and regarded as acts of a sovereign; a con- 
fiscation of a debt by the insurrectionary power would be effective if the 
creditor were within the jurisdiction at the time of the seizure. If the 
rebellion failed, all acts of assumed sovereignty done in aid of it would 
be regarded as null,!’ and the debtor would have no defense when sued 
in another jurisdiction.’* Failure to recognize the revolutionary gov- 
ernment by another state, if the debtor is sued there, works the same : 
result.!9 Thus in a recent case *° a Texas court held the debtor liable to 
the creditor in Texas, although the leaders of the Calles-Obregon insur- 


13 See Joseph H. Beale, supra, at 116. 
4 Tt has been suggested that each authority in fact supreme over a part of the 
country, with some probability of permanence, is the head of an independent state. 
See Thomas Baty, “So Called ‘De Facto’ Recognition,” 31 YALE L. J. 469, 484. It 
is true that in some cases duties paid to insurgents were considered properly paid and 
were not required to be paid again. See 1 Moork, op. cit., 49. And cf. United States 
v. Rice, 4 Wheat. (U. S) 246 (1819); Ford v. Surget, 97 U. S. 594 (1878); Thorington 
v. Smith, 8 Wall. (U. S.) 1, 8 (1868); Mauran v. Ins. Co., 6 Wall. (U. S.) 1 (1867). 
Mr. Cass in 1858 advanced the claim that acts of insurgents were lawful acts of sov- 
ereignty when done, irrespective of whether the movement finally succeeded or failed; 
but the United States later dropped the cases, recognizing that such a claim could not 
be sustained. See 1 Moorg, op. cit., 43, 44. See note 17, infra. 

See 35 Harv. L. REV. 607. 

16 Underhill v. Hernandez, 168 U. S. 250 (1897); Oetjen v. Central Leather Co., 
246 U.S. 297 (1918); Terrazas v. Holmes, 225 S. W. 848 (Tex., 1920). See Williams 
v. Bruffy, 96 U. S. 176, 185 (1877). And see 18 Micu. L. Rev. 531. 

17 United States v. Sutter, 21 How. (U. S.) 170 (1858); United States v. Rose, 23 
How. (U.S.) 262 (1859); Texas v. White, 7 Wall. (U.S.) 700 (1868); Williams v. Bruffy, 
died S. 176 (1877); Dewing v. Perdicaries, 96 U. S. 193 (1877). See 18 Micu. L. 

V. 531. 

18 Williams v. Bruffy, supra; Stevens v. Griffith, 111 U. S. 48 (1884) (legacy); 
Keppel v. Petersburg R. R. Co., Fed. Cas. No. 7722 (Circ. Ct., D. Va., 1868) (div- 
idends on stock); Vance v. Burtis, 39 Tex. 88 (1873). 

19 See 18 Micu. L. REv. 531. But see 35 Harv. L. REv. 607. And see Thomas 
Baty, supra, at 472. 

20 Russek v. Angulo, 236 S. W. 131 (Tex., 1922). — The plaintiff held a certificate 
of deposit issued by the defendants, bankers in Chihuahua, Mexico. A revolt was 
begun against the established government, and the insurgent authorities, having 
control of Chihuahua, assumed to confiscate the plaintiff’s deposit on the ground that 
the plaintiff was an enemy of the insurgent party. The defendants paid over the 
money and were given a receipt purporting to release them from their obligation. i 
The revolutionary party was successful in gaining control of the republic of Mexico, 
but had not been recognized by the United States when the plaintiff sued the de- 
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rection in Mexico had assumed to confiscate the debt. The Obregon 
party, though subsequently acquiring control of Mexico, had not been 
recognized by the United States at the time of the decision. The court 
properly interpreted the confiscation as merely a seizure of the debtor’s 
money, and not a proper proceeding in the nature of garnishment. The 
striking thing about such a case is that a judgment against a debtor 
where the creditor has had no opportunity to be heard (and thus in 
effect the same as this act of attempted confiscation by the insurgent 
leaders), if rendered by a state court in the United States, would be up- 
held by the Supreme Court as a valid proceeding in garnishment.” 


Tue Conriict oF LAws RELATING TO THE CREATION OF COVENANTS 
FOR TITLE. — When persons domiciled in one state execute in that 
state a deed whereby one of them purports to transfer to the other 
title to land situated in another state, the law of the situs determines 
what interests in the land, if any, are created thereby.! If by the law 
of the situs the words used in the conveyance import the usual cove- 
nants for title, will that law still control, or should the courts look to 
the law of the place where the deed was made, or to that of the domicil 
of the grantor? A recent California case,? in deciding this question, 
held that as to a covenant for quiet enjoyment the lex rez site governed. 

Since no other sovereign than that of the situs can exercise dominion 
over the land, that sovereign must have power to impose whatever 
requirements it may deem necessary as conditions precedent to the 
acquisition and transfer of title or any other rights therein. But, on 
the other hand, the law of the situs can have no extraterritorial effect 
and therefore ‘cannot control personal covenants, not purporting to 
be conveyances, between persons outside the jurisdiction, although 
concerning a thing within it.” * If aman is held to have made a promise, 
it must be either because the law treats the mere doing of an act as 
such, or because he has used promissory words. The act of making a 
deed may have two effects: first, to create an interest in the land, and, 
second, to create a personal obligation on the part of the grantor. 
Whether a deed does have the latter effect should be determined by 


fendants in Texas on the certificate of deposit, and recovered. Held, that the judg- 
ment for the plaintiff be affirmed. 
21 See Note 12, supra. 


1 New Haven Trust Co. v. Camp, 81 Conn. 539, 71 Atl. 788 (1909); Middleton’s 
Trustee v. Middleton, 172 Ky. 826, 189 S. W. 1133 (1916); International Paper Co. 
v. Bellows Falls Canal Co., 91 Vt. 350, 100 Atl. 684 (1917). 

2 Platner v. Vincent, 202 Pac. 655 (Cal., 1921). — The defendant, by a deed made 
in California, conveyed to the plaintiff land situated in Washington. By the law of 
Washington a deed containing the words “grant, bargain, sell, and convey” imports 
an express covenant of quiet enjoyment. (1915 Rem. Cong, § 8748). The plaintiff, 
having been prevented irom taking possession because of the superior right of third 
parties, sued in California, alleging a breach of this covenant. The defendant’s de- 
murrer, on the ground that no cause of action was shown by the law of California, 
was sustained. Held, that the judgment be reversed. 

8 Per Holmes, J., in Polson v. Stewart, 167 Mass. 211, 214, 45 N. E. 737, 738 (1897)- 
See also Robinson v. Suburban Brick Co., 127 Fed. 804 (4th Circ., 1904); Clement 2. 
Willett, 105 Minn. 267, 117 N. W. 491 (1908). 
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the lex loci contractus.* That law alone can attach an obligation to the 
act of making. Whether the words are to be interpreted as promis- 
sory should depend on the law of the grantor’s domicil.5 If certain 
words are susceptible of more than one construction, the grantor must 
have intended to use them according to their meaning in the language 
he is accustomed to speak, — that of his home. 

When the problem is to determine what covenants for title are to 
be read into a deed, do any further considerations enter? Tech- 
nically all such covenants run with the land until breach. But in the 
United States the somewhat anomalous doctrine exists generally that 
the covenants of seisin, of right to convey, and against encumbrances, 
are broken, if at all, as soon as made, and do not in fact run with the 
land.’ The covenants of warranty and of quiet enjoyment, however, 

run in fact as well as in theory.* Since only the covenantee, in the 
- case of covenants which do not run, can take advantage of a breach,° 
the courts concede that they are personal between the original parties, 
and that to ascertain whether they have been created it is necessary to 
refer to the lex loci contractus.° But by the weight of authority, the 
law of the situs determines whether or not covenants running have 
been created." Is there any sound basis for this distinction? 

Two questions arise in every case: first, Is there a promise? and second, 
Is there an obligation attached to it? The courts which apply the lex 
rei site to covenants which in fact run with the land seem to deal, and 
erroneously, with the latter only. The reasoning of the cases usually 
is that there is something in the nature of these covenants so insepa- 
rably connected with the land itself that they cannot be disassociated 
therefrom. They can be transferred only with the land, they inure to 
the benefit of a subsequent assignee solely because of his privity of 
estate, and are, therefore, not strictly “personal”? as between the cove- 
nantor and him.” But the fact seems to be overlooked that they do 


4 See Blackwell v. Webster, 23 Blatch. 537 (2nd Circ., 1886); Kennedy v. Cochrane, 
65 Me. 594 (1876); Baldwin v. Gray, 4 Mart. N.S. (La.) 192 (1826). f 

5 Knights Templars, etc. Aid Assoc. v. Greene, 79 Fed. 461 (Circ. Ct., S. D. Ohio, 
1897); London Assurance ». Companhia de Moagens, 167 U. S. 149 (1897). See 
Staigg v. Atkinson, 144 Mass. 564, 12 N. E. 354 (1887); McGahan »v. Baylor, 32 Tex. 
789 (1870); Cood v. Cood, 33 L. J. Ch. 273 (1863). 

6 See RAWLE, COVENANTS, 5 ed., § 204. i 

7 Greenby v. Wilcocks, 2 Johns. (N. Y.) 1 (1806); Reinhalter v. Hutchins, 26 R. I. 
586, 60 Atl. 234 (1904); Thompson v. Richmond, 102 Me. 335, 66 Atl. 649 (1906); 
ee v. Davis, 30 Okla. 56, 118 Pac. 382 (1911). See Peters v. Bowman,’ 98 U. S. 56 

1878). 

8 Butler v. Barnes, 60 Conn. 170, 21 Atl. 419 (1891); Arnold 2. Joines, 50 Okla. 4, 
150 Pac. 130 (1915). See RAWLE, op. cit., §§ 131, 213. 

9 See RAWLE, op. cit., § 204. 

‘ r oa v. Bethell, 54 Ind. 428 (1876); Jackson v. Green, 112 Ind. 341, 14 N. E. 
9 (1887). 

1 Lyndon Lumber Co. ». Sawyer, 135 Wis. 525, 116 N. W. 255 (1908); Dalton ». 
Taliaferro, ror Ill. App. 592 (1902); Fisher v. Parry, 68 Ind. 465 (1879). See Beau- 
champ ». Bertig, 90 Ark. 351, 119 S. W. 75 (1909); Ellis ». Abbott, 69 Ore. 234, 138 
Pac. 488 (1914); Newsom v. Langford, 174 S. W. 1036, 1040 (Tex. Civ. App., 1915). 
In the last case the alleged covenantor was domiciled at the situs, but the dictum of 
the court is sweeping. See also 1 WHARTON, ConFLict or Laws, 3 ed., § 276d; Minor, 
Conrutct or Laws, § 185. 

2 See Dalton v. Taliaferro, supra, at 595, 596; 4 Kent, Comm. 472, note a. 
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not give the grantee any interest in the land itself. They are rather in 
the nature of promises to indemnify him or his assignees in the event of 
his being injured by eviction or by being compelled to pay off an exist- 
ing undisclosed encumbrance. In the case of covenants which run as 
well as in the case of those which do not, the injured party’s right 
against the covenantor at law is solely to recover damages for the breach 
of the promise." In either instance the grantee acquires no more than 
a personal right based on a contract in relation to the land, which in 
one case inures to the benefit of third persons. Though the effect of 
any covenant, which is found to have been made, may properly be 
held to depend on the law of the situs,“ that law should not be able to 
impose on a man a personal promise he did not intend to make.” The 
result of making a distinction between the two types of covenants 
might be that if a covenantee sued on the breach of covenants of seisin 
and of warranty, alleged to be contained in the same deed, the deed 
would have to be interpreted as to the existence of one covenant by the 
lex loci contractus and as to the other by the lex rei site. There can 
be no sound basis to such an incongruous conclusion. Since all cove- 
nants for title are promises, the better rule would seem to be that to 
determine whether or not one is created” by the mere making of a 
deed the courts should uniformly look to the law of the place where 
that act was done. : 

Nevertheless, only one decision has been found sustaining this con- 
clusion.’ It is not impossible, however, that in jurisdictions where 
the question is still an open one the carefully considered opinion of that 


18 See RAWLE, op. cit., § 354. 

14 When the deed is found to contain a covenant, it is necessary to refer to the law 
of the situs to determine whether or not it runs with the land. Riley v. Burroughs, 
41 Neb. 296, 59 N. W. 929 (1894); Succession of Cassidy, 40 La. Ann. 827, 5 So. 292 
(1888). What amounts to a breach also depends on the lex rei site. Kling v. Sejour, 
4 La. Ann. 128 (1849). And so does the question whether the grantor has capacity 
to convey. Beauchamp ». Bertig, supra, note 12. 

#8 Professor Minor, however, approves the prevailing rule “since the grantor must 
be presumed to be acquainted with that law [of the situs] as well as his own, and to 
hold otherwise would tend to make title to the land uncertain.” MUINor, op. cit., 
§ 185. But the effect of such a presumption, which in most cases would be contrary 
to fact, is to impose a personal obligation on the grantor irrespective of his intent. It 
is true that the obligation imposed by the /ex loci contractus may also be contrary to 
his intent, but by doing an act subject to that law he has submitted to whatever con- 
sequences it may attach to the act, whereas he has done no act whatsoever at the 
situs. 

16 Or the lex domicilii, as the case may be. See notes 5 and 6, supra. 

17 But if a covenant of warranty is sought to be used to establish a title by es- 
toppel, — to create an interest in the land itself, — the law of the situs must control. 
Smith v. Ingram, 132 N. C. 959, 44 S. E. 643 (1903). 

18 Worley v. Hineman, 6 Ind. App. 240, 33 N. E. 260 (1893). In distinguishing 
the rule that requires all questions concerning the title of real property to be decided 
by the law of the situs from the proposition that in actions to recover damages for 
breach of contract the law of the state where the contract was made governs, the 
court said: “The reason for the distinction must be obvious. In the one case it isthe 
interest in the thing itself that is to be determined, and in the other it is a personal 
right growing out of the contract made in relation to that thing.” 6 Ind. App. 248, 
33 N. E. 262. The court then applied the rule of Bethell v. Bethell, supra, to a cov- 
enant of warranty and declared that the later case of Fisher v. Parry, supra, had been 
discredited in Indiana. 
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case will successfully overcome the weight of the courts which have 
unfortunately taken the contrary view. 


BOOK REVIEWS 


CRIMINAL JUSTICE IN CLEVELAND. Cleveland: The Cleveland Foundation. 
1922. pp. 700. 


The administration of criminal justice, especially in urban communities, 
presents no novel problem in the United States. For many years the impor- 
tance of the problem and the difficulties of its solution have been steadily 
growing. Volumes have been written about it. There has seldom been a time 
in recent years when it has not been the subject of newspaper report and public 
discussion in some part of the country. Innumerable movements for reform 
have been inaugurated and run their course. Some peculiarly atrocious crime, 
some notorious failure of criminal justice, some scandal in the administration 
of criminal law, apparently fortuitous, actually inevitable, since these mani- 
festations are only the external symptoms of an internal disorder, stirs the 
public conscience to demand action and reform. The action demanded has 
usually been the wreaking of vengeance. Incompetent or corrupt officials must 
be removed or punished and new ones substituted for them, who in turn are 
left to cope with all the forces which rendered their predecessors incompetent 
or corrupt. ‘The demand for reform has usually found expression in new legis- 
lation creating new crimes or new machinery for the administration of criminal 
justice or both. More police are added to the force, new courts are created, 
new Officials established, and then having treated the symptoms without really 
discovering the disease the public interest turns to other matters and we drop 
back into the old slough of despond. This has been the traditional procedure 
in our efforts to reform criminal justice, and the inevitable result has led even 
the most stout-hearted reformers to begin to despair of progress toward a more 
enlightened and efficient system. 

In the spring of 1920 the civic consciousness of Cleveland, the fifth largest 
city in the United States, was aroused by the perpetration of an atrocious crime 
in which one of its municipal court justices was implicated. That this dramatic 
event did not stir into activity the usual agitation for vengeance and quick 
reform is probably due to the wise leadership in the civic organizations of 
Cleveland, which, headed by the Cleveland Bar Association, requested the 
Cleveland Foundation to undertake a survey of criminal justice in that city. 
The survey has now been brought to a conclusion and its results are embodied 
in the present volume. For the first time there is presented in it a thorough, 
painstaking, objective study and analysis, by experts, of the elements which 
enter into the problem of administration of criminal law in an American city. 

I suppose no one would be more prompt than the authors of this survey 
to disclaim any pretensions to infallibility or any assertion that the survey 
was free from all error in its choice of particular subjects for investigation or 
in its conclusions. They had a difficult task to perform even had its precise 
limits been previously marked out, but in addition they had to blaze a new path 
in an unknown wilderness of social experiment. Yet seldom does one have 
the privilege of reading any study which is on its face more dispassionate or 
impartial or which bears such conclusive internal evidence that it has been 
made with exceptional skill and thorough integrity. , 

But more important than the complete verity of its data and conclusions is 
the fact that this survey presents in concrete and readable form a new approach 
to the problems of the reform of criminal justice in urban America. In this 
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respect the survey is epoch making, for the hope for all lasting social reform 
must rest upon our capacity te make social studies, as this one was made, by 
experts residing beyond the sphere of local influences, whose work is imper- 
sonal and impartial, with no aim at quick results, with no disposition to seek a 
victim, and with a genuine effort to search out those underlying causes which 
give impetus and direction to social tendencies. 

Although this study was directed toward a distinctly local, problem and for 
that reason cannot be taken as of universal application, the basic problems 
with which it deals lie at the root of the administration of criminal justice in 
practically every urban community in the United States. For that reason 
the Cleveland Survey has its lessons for those in every city who are engaged 
in the difficult undertaking of endeavoring to improve the administration of 
the criminal law. With respect to the fundamental difficulties of securing 
such improvement, one might substitute for the name of Cleveland in the 
survey, the name of numerous other cities in the United States, and when one 
comes to the analysis and appraisement of those forces which tend to thwart 
the due administration of criminal justice the survey may be as useful in any 
one of a dozen cities as in Cleveland. 

The survey was made under the direction of Dean Pound and Professor 
Frankfurter, and its published results are embraced in seven distinct parts, 
representing the respective fields of inquiry which were deemed most important, 
as follows: 


The Criminal Courts, by Reginald Heber Smith and Herbert B. Ehrmann. 
Prosecution, by Alfred Bettmann. 

Police Administration, by Raymond B. Fosdick. 

Correctional and Penal Treatment, by Burdette G. Lewis. 

Medical Science and Criminal Justice, by Dr. Herman M. Adler. 

Legal Education in Cleveland, by Albert M. Kales. 

Newspapers and Criminal Justice, by M. K. Wisehart. 


The introduction to the survey was prepared by Professor Frankfurter, and 
Dean Pound has added a summary. ‘Together the introduction and summary 
constitute not only a review and summarization of the work of the survey, but 
an admirable handbook in which is set forth the fundamentals of the problem 
of improving criminal justice and the guiding principles which must necessarily 
control any successful effort at reform. It would be impossible in a brief 
review to present any adequate picture of the work of the survey. It is only 
possible to indicate in a general way its scope and nature. Any such investi- 
gation as was projected by the Cleveland Foundation must necessarily center 
upon the criminal courts, the prosecutor’s office, and the police, as the three 
agencies immediately concerned with the administration of criminal law. A 
thoroughgoing study of these agencies, however, inevitably carries one into the 
fields of investigation treated by the other parts of the survey. In dealing 
with these agencies the treatment is necessarily to a large extent statistical, 
but statistics are not used with any illusion as to their real purpose and value. 
The statistical method of dealing with social problems often cannot be relied 
on as mathematical demonstration leading to specific conclusions, but it 
may be used to indicate tendencies, to mark out the boundaries of a problem 
and to point out the direction which should be given to a particular investiga- 
tion of a non-statistical character. A large disproportion, for example, between 
the number of arrests and the number of convictions for crime could never 
lead either to the specific conclusion that there were too many arrests or too 
few convictions. Either conclusion or both might be true, but the principal 
fact once established constitutes an important statistical basis for further and 
more intimate study. It is with this general purpose and with commendable 
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restraint in drawing conclusions from statistical premises that the studies of 
the survey are made. 

The survey as a whole is evidently dominated by the belief that facts have 
a reforming power of their own, and that it is more important to let the facts 
speak for themselves and that the reader should draw his conclusions from 
them than that the personal views and conclusions of the author should be un- 
duly stressed. 

What are the more significant facts in the administration of. criminal justice 
so far as the courts are concerned? There is first the long and complicated 
procedure which lies between arrest and conviction, inherited from earlier 
times and from a simpler society than our own, affording too many opportunities 
for escape of the offender or unmerited mitigation of his punishment; there is 
the bench, subjected to the corrupting influences of machine politics and more 
recently to the pernicious political influences of particular racial or religious 
groups, labor organizations, and the like. There is the inadequate or improper 
functioning of courts because of insufficient records and lax methods of keeping 
them. Some offender is arrested for a shocking crime and then upon investi- 
gation, often conducted by newspapers, it is discovered for the first time that 
his career, now brought to its logical conclusion, has been dotted with criminal 
charges “‘nolle prossed,”’ sentences suspended, bail jumped and forfeited, and in 
each instance judicial action has been taken without any adequate knowledge 
of the offender’s previous contact with the courts. There is a lack of dignity 
and decorum in the conduct of court proceedings, with the inevitable loss of 
public respect for the administration of justice. There is the bar, recruited 
in part from candidates with wholly inadequate liberal and professional train- 
ing, who are brought into it by the operation of the pernicious combination of 
the low-grade “cram” law school and the low-grade bar examination, — a bar 
until recently inactive in the matter of the selection of judges, in improving 
legal education, and in purging the bar of its unworthy members. And finally 
there is the lack of any adequate permanent system for gathering and dis- 
seminating public information about what is of first concern to the public, — 
the functioning of our system of administering criminal justice. 

If we turn to the relation of the public prosecutor to the administration of the 
criminal law we find a like formidable list of subjects of inquiry. The “mortal- 
ity ” of cases passing through his office, occurring both in his office and in the 
courts, slackness on the part of the prosecuting officer in maintaining decorum 
and dignity of the court procedure, laxity in the selection of juries and the pres- 
entation of cases in court, indifferent and inadequate representation on the part 
of the prosecutor of the interests of the public wherever leniency is accorded 
to those accused of crime through the molle prosequi, suspended sentence, 
reduced sentence, etc., — these are some of the many subjects considered, but 
the outstanding fact is that the weakest point in the functioning of the public 
prosecutor is in the organization and conduct of his office. In large measure 
the skill and integrity with which criminal justice is administered depend 
upon the functioning of that office. Yet less is known by the public of what goes 
on there than of any other part of the machinery of justice. This fact, coupled 
with the fact that the office is political and peculiarly subject to untoward 
political influences, accounts for the tendency toward laxity and inefficiency 
of office organization and office administration when they are of the first im- 
portance. Lack of system for the assignment of work and handling of cases, 
inadequate office records, carelessness in the preparation, filing, and recording 
of affidavits, entire absence of those methods of fixing personal responsibility 
which are essential to the conduct of a modern law office, necessarily make for 
inefficiency and give wide latitude and opportunity for corruption. With such 
possibilities, all too often becoming realities, in the administration of justice in 
the courts and in the office of the public prosecutor, it is little to be wondered 
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at that the machinery of justice does not work with that exactness and precision 
which the legal theory presupposes and that evasions of the criminal justice 
thrive through the “no papering” of cases (that is, failure to produce affidavits 
on which the prosecution of those who have been arrested may be based), the 
nolle prosequi, the suspended sentence, pleading guilty of lesser offenses, reduc- 
tion of sentence, and the like. 

Especially interesting are the reports on legal education and on the rela- 
tions of the newspapers to criminal justice. The study of legal education 
presents in succinct and readable form an authentic account of the process 
which has been going on for the last twenty years in practically every large 
city of the country, of lowering the tone and standards of the bar through 
the great increase in the numbers of those entering the legal profession who are 
without adequate training and without the experience and educational back- 
ground which make for moral responsibility as well as capacity for assuming 
the duties and responsibilities of the lawyer. The remedy by raising educa- 
tional standards for admission to the bar through the active interest and 
coéperation of the bar is clearly indicated. 

Of great importance is that part of the survey devoted to the influence of 
the newspapers on the administration of criminal justice. Necessarily this 
portion of the inquiry can be only to a.very limited extent statistical. The 
influence of the press on public opinion, which after all is by far the most potent 
influence in law administration as well as its direct effect on the process of 
criminal justice, cannot be weighed and measured statistically. At most, 
certain tendencies of the press can be observed and noted and ‘their current 
manifestations recorded, and some estimate made of their effect on the admin- 
istration of the law. But this has been done with a thoroughness and at the 
same time with a restraint which will encourage the thoughtful consideration 
of this most difficult and important problem. 

In brief, the survey establishes by specific example and illustration the tend- 
ency of the press to interfere with the administration of criminal law, not only 
by actual attempts at police and detective work but by irresponsible publicity, 
which embarrasses detection of wrongdoing and hampers the administration of 
justice through the creation of public sentiment inimical to the fair and im- 
partial trials of criminal offenders. Back of this and of even more serious 
import is the ever-widening vicious circle of the stimulation, by sensational 
news methods, of the insatiable public demand for sensational news stories 
which is corrupting public standards and distorting the popular notions of 
justice and its administration. Sentimental and extravagant reports of crimes 
and criminals and criminal trials, the featuring of exaggerated accounts of crime 
waves followed by like exaggerated accounts of corrective measures adopted 
by police and courts, the featuring of the personality and official action of public 
officers, are familiar procedures by which the administration of justice is dis- 
credited and the soundness of public sentiment and judgment impaired. And 
all this is due to the necessities of competition and the feverish haste with 
which the journalistic enterprise, apparently, must be carried on, the financial 
limitations which necessitate low-paid reportorial and editorial staffs, and 
above all to the lack of professional standards which take adequately into ac- 
count the public duties and responsibilities of journalism. At the same time 
there is brought home to every student of the subject the fact that the greatest 
single need for the improvement of our administration of criminal justice 
and one, which the newspapers apparently cannot supply, is suitable means 
by which the public may be fairly and intelligently informed about what is 
actually going on in the courts and how our whole system of administering 
criminal justice is actually functioning. 

The necessity of a free press forbids coercive methods or structural reforms 
even were they otherwise practicable. Improvement must come from the 
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voluntary acceptance by the press of higher standards of professional and 
public obligation. 

One might write of many interesting and important features of other parts 
of the report but time and space forbid. The conclusions to be drawn from 
the investigation are given in admirable fashion by Dean Pound in the sum- 
mary. One may not agree with all his conclusions in detail, but in its broad 
aspect the survey is an admirable presentation of those elements in the problem 
which are fundamental. The whole undertaking for the improvement of the 
administration of criminal justice is not one of individuals or personalities 
so much as it is one of an adequate system; but back of this is the problem 
of adequate publicity and of securing the primary motive force of good citizen- 
ship, which working together will result in the selection of suitable individuals 
for public office and give to them the stimulation and support which are 
necessary to make any system work well, however skillfully it may be devised. 
Our system is bad of course, because it is outgrown, and because being adapted 
to country communities and the product of one type of social and political 
philosophy it is now being applied to communities which have gradually be- 
come urban and industrial with a changed social and political structure. The 
system must be changed and adapted to new conditions, and this is a relatively 
easy undertaking. But no system can be made to work without the support 
of informed, intelligent, and public-spirited citizenship. How to secure this 
support is the big problem presented by the survey, to which not only Cleve- 
land but most other cities of this country must address themselves. . 

Dean Pound’s suggestion of a ministry of justice is most helpful, but prob- 
ably no one would be quicker than he to admit the inadequacy of the ancient 
device by which one public official is set to watch another. The survey taken 
as a whole, however, indicates very clearly the need of some permanent body 
whose business it is to study the functioning of the administration of criminal 
justice and to place the results of its investigations before the public at frequent 
intervals. We doubt whether this function can ever be left wholly to public 
officials. Some civic organization, not unlike the Cleveland Foundation, 
will ultimately have to be created in each community to undertake this work 
if real and permanent progress is to be made. 

The civic organizations of Cleveland responsible for undertaking and 
carrying on the present survey and the auihors of it may take just pride 
in their work, and all those interested in the improvement of the administra- 
tion of criminal justice owe to them a large debt of gratitude and appreciation 
for bringing it to such a successful conclusion. 

HARLAN F. STONE. 


INTERNATIONAL LAW: CHIEFLY AS INTERPRETED AND APPLIED BY THE UNITED 
StaTEs. By Charles Cheney Hyde. In two volumes. Boston: Little, 
Brown and Company. 1922. pp. lix, 832; xxvii, 925. 


This is a laborious and praiseworthy piece of work. It places at the:dis- 
posal of any one interested in International Law an indispensable supplement 
to all earlier treatises. As the title page indicates, the intent is to emphasize 
the interpretations and applications made by the United States. Yet the prac- 
tices and contentions of other countries are not disregarded, and the author’s 
presentation of his own country’s point of view does not result in twists or in 
concealments. The author’s ambition has clearly been net to demonstrate 
that his country has always been right, but merely to give to American facts, 
American documents, and American judicial decisions greater attention than 
can fairly be expected in a treatise produced by a foreigner. 

The footnotes bristle with citations, thousands of them, giving the reader 
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both confidence in the text and gratitude for the means of making further in- 
vestigations for himself. The text itself wins confidence, both by thorough- 
ness of citation and by novelty in expression. Even when what is given is merely 
a doctrine which any one versed in the subject may be expected to know well, 
the phraseology is the author’s own, so that the reader gains often a new point 
of view and enjoys always the certainty that an independent mind has inspected 
the ground. It is a pleasure, for example, to read the opening pages wherein 
the author discusses the definition of International Law, the sources, and the 
theory of a sanction. Then follows thoroughly modern matter regarding 
the international state, self-governing dependencies, protectorates, suzerain- 
ties, Cuba, Panama, Santo Domingo, Haiti, mandates, and kindred topics, 
with an easy transition to the discussion of international organizations. 

There is a temptation to go through the whole of the work, pointing out at 
each step that the material is new or that at least the material is handled in 
an independent way. There is not room for the gratification of that tempta- 
tion. The reader must and will find for himself that the temptation exists; 
and then he will have ample opportunity to indulge in the pleasure of reading 
these volumes from beginning to end. All that can or need be done just now 
is to point out to the prospective reader some of the topics which are interest- 
ing when taken separately, and still more interesting when taken in connection 
with one another,. 

The prominence of American material causes this work to have peculiar 


value for the small but growing class of scholars and statesmen caring for the 


relation between International Law and the Constitutional Law of the United 
States. The Constitution gives to Congress power to define and punish pira- 
cies and other offenses against the law of nations; and for this reason and others, 
as the author explains, International Law is part of the system of law enforced 
in our courts (§ 5). The Constitution prevents our several states from being 
states in the sense of International Law; and it is explained that similar lack 
of international capacity attaches to the Philippines and other dependencies 
(§8). The American Indians also receive comment (§ 10). So do Cuba, 
Panama, the Dominican Republic, Haiti, and Nicaragua (§§ 19-24). The 
power of the United States to annex territory, though such power is not ex- 
pressed in the Constitution, is recognized by the Supreme Court (§ 58). The 
power of Congress to regulate foreign commerce carries with it the power to 
determine what aliens shall be excluded or expeiled (§§ 59-64). The effect of 
the annexation of Texas upon the public debt of Texas is discussed from the 
point of view of both the Constitution and International Law (§ 128). It is 
shown that as regards international boundaries the views of the political depart- 
ments of our national government are binding upon our courts (§ 151). The 
treaty-making power of the United States under the Constitution is said to 
have been used very slightly as regards the privilege of aliens in the several 
states to own and transmit property and to engage in occupations (§§ 203- 
204, 498-499). Some questions on taxation are shown to relate to Constitu- 
tional Law and International Law concurrently (§§ 205-206). It is noticed that 
the constitutional powers regarding commerce and taxation may be so com- 
bined as to discriminate against a foreign country (§ 207). The constitutional 
powers regarding trade-marks and copyrights may be used, as is shown, to 
encourage friendship with foreign countries (§ 208). It is explained that the 
national power over commerce includes the power to regulate international 
cables (§ 211), quarantine (§ 213), and pilotage (§ 214). If there exists by 
treaty or otherwise a duty to check acts or utterances injurious to a foreign 
government, there is question to what extent according to International 
Law the duty is affected by a constitutional guaranty of free speech (§ 217). 
The author uses both Constitutional Law and International Law in discus- 
sing whether a citizen or an alien may be punished in the United States for acts 
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done abroad (§§ 218, 238-243). When the Constitution speaks of piracies 
and felonies on the high seas, and offenses against the law of nations, its ex- 
pressions are to be construed in the light of International Law (§§ 227, 231- 
232). When an alien is injured by mob violence, the constitutional division 
of power between the federal and state governments raises embarr. 
international problems (§ 290). Citizenship of the United States is depend- 
ent upon the Constitution, the statutes, and treaties (§§ 342-393). The Con- 
stitution makes the executive department the vehicle of communication with 
foreign governments (§§ 408-410). The author discusses the limitations, 
if any, upon the treaty-making power (§§ 494-510), and the participation of 
President and Senate in ratification ($$ 516-521), and the duties of Congress 
and the courts after ratification (§§ 523-529). It is explained that under the 
Constitution a treaty supersedes an earlier statute (§ 526) and vice versa 
(§ 529). The authority of our courts in prize cases is shown to be derived 
from the Constitution (§§ 891-893). 

Surely that list, though not exhaustive, gives adequate proof that these 
volumes contain much matter of value to persons studying the intimate con- 
nection between constitutional and international questions. The topics in that 
list are not, however, the only ones of special interest to Americans. A searcher 
for such other American topics finds among many the following: recognition 
of belligerents (§§ 43-51), the case of The Caroline (§§ 66, 248), the pursuit 
of Villa (§ 67), the case of The Virginius (§ 68), America and the policy of 
non-intervention (§§ 76-83), the Monroe Doctrine (§§ 85-97), the Tright of 
discovery and occupation ($8 99-104), Danish West Indies (§ 113), the marine 
league and bays (§§ 141-148, 185), the Mississippi, the St. Lawrence, the Yukon, 
and the Rio Grande (§§ 161-165, 184), air-craft (§ 189), the Hay-Pauncefote 
Treaty (§ 198), the United States and the Chinese Boxer movement (§ 202), 
American missionaries (§§ 216, 391), asylum on foreign merchant vessels 
(§ 225), hovering laws and hot pursuit (§§ 235-236), The Schooner Exchange 
v. McFaddon (§ 252), extraterritorial rights in foreign countries (§§ 259-265), 
claims against the United States (§§ 270-292), claims against foreign govern- 
ments (§§ 272-289, 293, 300-309), extradition (§§ 310-341), double allegiance 
and expatriation (§§ 372-392), Koszta’s case (§ 396), passports (§§ 399- 
406), Citizen Genet (§ 424), consular jurisdiction and controversies regarding 
seamen (§§ 483-484), the Bryan permanent commissions of inquiry (§ 558), 
treaties of general arbitration (§§ 566-567), the Hague tribunals and the new 
Permanent Court of International Justice (§§ 568-576), the Tampico incident 
(§ 591), the limited war with France in 1798 (§ 599), civil war (§§ 600, 604), 
the Trading with the Enemy Act (§§ 610, 618-619), resident alien enemies 
(§§ 616-617), drafting resident neutrals (§§ 625-627, 651), the Armistice 
(§ 647), belligerent occupation (§§ 688-702), anchored mines and war zones 
(§§ 713-721), searches in port for contraband (§§ 727-730), armed merchant- 
men (§§ 742-743), submarines and commerce (§$ 747-751), destruction of 
neutral prizes (§§ 757-758), belligerent domicile (§§ 789-796), contraband 
(§§ 799-806), continuous voyage (§§ 808-813), the Trent affair (§ 818), 
blockade (§§ 824-843), neutrality (§§ 844-889), prize courts and procedure 
(§§ 890-903). 

Yet these volumes are not wholly devoted to topics of peculiar interest to 
Americans. They give much attention to other fields. For example, there 
are discussions of many points under the Treaty of Versailles; and among 
these points are mandates and other impairments of independence (§§ 26- 
28, 114), just treatment of working men (§ 5 5), regional understandings 
(88 57, 97), self-determination (§§ 108-109), reparation (§§ 114, 125, 133, 298- 
299), apportionment of public debts (§§ 125, 130), the Covenant of the League 
of Nations (§§ 401, 585), treaties abrogated (§ 551), cession of merchant ships 
and waiver of claims (§ 765), the Paris Conference of 1919 (§§ 917-920). 
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Thus far the topics cited have special interest because they deal with the 
United States or with the World War. Much of the discussion deals with 
subjects of more general and permanent interest; for example, the distinction 
between justiciable and non-justiciable disputes (§§ 560-561), the effect of 
war upon contracts and remedies (§§ 606-614), the international rights and 
liabilities of corporations and of their stockholders or bondholders (§§ 278- — 
280, 794-796) — the last topic being of importance to all lawyers, as it bears 
intimately upon the vexed problem of corporate entity. 

The footnotes, as has already been said, teem with citations of books and 
articles and documents; and the lawyer will be pleased to find that they cite 
about fourteen hundred judicial decisions. Mention of the thoroughness of 
the footnotes must not, however, be construed as a disparagement of the text; 
for the text, as has been shown, is crowded with important matter. In short, 
both the text and the notes entitle these volumes to be placed among those 
most useful to the practitioner and to the specialist — alongside Dana’s 
Wheaton and Moore’s Digest. 

Now that this treatise covering substantially the whole of International 
Law has been successfully based upon emphasizing chiefly the practices and 
contentions of the United States, it is worth while to point out that many 
persons would have called this feat impossible. Is not the United States geo- 
graphically isolated? Do not the teachings of Washington and Jefferson in- 
sist upon avoiding European entanglements? Are we not a peaceful people? 
Do not our years of peace vastly outnumber our years of war? The answer to 
each of those questions is Yes. Yet even in war we have had abundant experi- 
ence. We have used armed forces against the Barbary States, France, Eng- 
land, Mexico, and Spain, besides our much more serious experiences with the 
Civil War and the World War. Thus it happens that the rights and duties 


- of belligerents have been brought home to us more than once. At other times 


we have been neutrals; and as that has been our habitual attitude, we have 
seemed to the world to be the principal contestants in favor of neutral rights. 
Further, we were early in our definition of neutral duties. 

A generalization approximately correct, but with substantial exceptions, 
is that the international history of the United States is full of attempts to make 
war less frequent, more humane to belligerents, and less burdensome to neu- 
trals. In 1787, 1795, 1796, and 1797 the treaties with the four Barbary States 
gave early examples of a plan to postpone war until after investigation of facts. 
In 1793 and 17094 the attempt to define the duties of neutrals laid a founda- 
tion for the elaborate system which today tends to prevent neutral countries 
from becoming embroiled in war through misconduct of their citizens or 
governments. In 1817 the agreement with England regarding armament on 
the Great Lakes laid the foundation for all disarmament movements. In 
1823 the Monroe Doctrine made the attempt, with miraculous success, to pre- 
serve the Western Hemisphere from European aggression. In 1863 the In- 
structions for the Government of the Armies of the United States in the Field 
— known as General Order No. 100 — originated or codified systematic and 
humane rules which eventually took the shape of Hague Conventions. It is 
possible to frame a list of at least twenty contributions of the United States 
toward International Law or international practice. Yet those contributions 
would have been unsuccessful without the coéperation of other nations; and the 
reason for. calling attention to a few of the possible list of twenty is simply to 
give concrete instances to prove that the United States has really not been 
a hermit nation, and that hence its history and practices and contentions, 
like those of many another country, no doubt, might reasonably have been 
expected to give basis for a comprehensive treatise. Such was the view of the 
author of these volumes; and his success proves that he was right. 

EUGENE WAMBAUGH. 
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Attrep Surppinc Controt. AN EXPERIMENT IN INTERNATIONAL ADMIN- 
ISTRATION. By J. A. Salter. Oxford: at the Clarendon Press. 1921. 
Ppp. 372. 


“Tf an adequate history of the war is ever written it will probably give as 
much space to the economic as to the purely military struggle. It was as much 
a war of competing blockades, the surface and the submarine, as of competing 
armies. Behind these two blockades the economic systems of the two oppos- 
ing groups of countries were engaged in a deadly struggle for existence, and 
at several periods of the war the pressure of starvation seemed likely to achieve 
an issue beyond the settlement of either the entrenched armies or the immo- 
bilized navies.” 

No one was more qualified to write a great chapter of the history of this 
economic struggle than the author of the present volume. When, in the months 
following the Armistice, guessing the name of the single individual who, 
barring Tommy Atkins, did most toward winning the war became one of the 
favorite, absurdly arrogant after-dinner amusements in England, there was sur- 
prising unanimity among diverse people “on the inside” in suggesting an 
obscure civil servant named Salter. It is feared that, despite his authorship 
of this fascinating book, the achievement of Mr. J. A. Salter will continue to 
remain caviar to the general. He speaks with intimate knowledge of a great 
experiment and yet he has accomplished an amazing feat in depersonalizing 
his account. In this book, Mr. Salter describes the work of the Allied Maritime 
Transport Council (the A. M. T. C.) and thereby describes the Allied control 
of shipping as an indispensable instrument of eventual Allied victory in the 
“war of competing blockades.” Mr. Salter’s creative powers largely con- 
tributed to the execution of the supply programs of the Allies and to the adminis- 
tration of the allotment of neutral tonnage during the most critical period of 
the war. But the tradition of the English Civil Service breathes through this 
book, and Mr. Salter’s recital is a scrupulously scientific study. Unlike many 
more famous men, he did not scale world events down to the measure of his 
own humble personality. Mr. Salter’s book is one to be read, and not to 
be read about. His story is too significant to be summarized, its details too 
massive to be mutilated. 
| But what’s Hecuba to me? the lawyer will say, alert to take a jurisdictional 
point even in the realm of the mind. A scientific study of Allied control of 
shipping during the war may be important to the economist, and of general 
interest to the historian of the war, but what particular appeal does Mr. Salter’s 
book make to the lawyer? The answer is furnished by Mr. Salter’s sub-title, 
“An Experiment in International Administration.” Mr. Salter makes 
the story of the A. M. T.,C. a vehicle of inquiry into the circumstances 
which brought it into being, the scope of its operations, the principles which 
conditioned its success, all with a view of determining whether or not this 
extraordinarily successful piece of administration contains germs of perma- 
nent utility for the purposes of peace no less than the temporary uses of war. 

So far as we are familiar with the English literature on the subject Mr. 
Salter has made the most fertilizing contribution to the problem of inter- 
national administration. His thinking is muscular. He does not minimize 
difficulties, and avoids the foggy analogies which glide so cheerily from prob- 
lems of war to problems of peace. In an admirable chapter on the difference 
between the war and peace problem (pp. 243-248) Mr. Salter clearly indicates 
the special conditions which war presents and the differences in available mo- 
tive power. He concludes, however, that the basic theory upon which effective 
international administration, as illustrated by the A. M. T. C., succeeded 
during war may be utilized for the problems of peace. Indeed no other prin- 
ciple has any promise of success. The principle invoked was that of direct 
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contact between specialists. The most essential economic control of the 
Allies (shipping was the key to Allied success, but it was also at the core of 
‘ Allied conflicts) was secured not by delegation of national authority into the 
hands of some economic generalissimo or even an international board with 
delegated authority; Allied control was secured by knitting together the repre- 
sentatives of the various nations through agreement of aims and by the com- 
mon possession of all the facts necessary for translating those aims into action: 

“The crucial development of the Allied organization was the extension of 
the principle of direct contact throughout the national controls, the formation 
of a machinery through which contact was regularly effected, and the linking 
up of the whole system by the continuous work of the staff of the big Councils 
and particularly the Transport Council. 

“We have seen how Allied Program Committees, ultimately twenty in 
number, covered the whole range of imported commodities, and (in addition 
to their non-shipping duties) prepared programs of the shipping required for 
submission to the Transport Council through the transport executive. The 
members of these Committees were essentially national officers who met in 
conference or in constant association, for international work. In their own 
departments they represented the international point of view; in Allied meet- 
ings they represented the national point of view. And the agreement they 
arrived at in Allied discussion they carried into practice through their national 
departments. Thus the new Allied principle did not override or replace the 
national organizations —it penetrated them. It linked them together from 
inside. The Allied authority consisted of the national authorities themselves 
associated for a common purpose influenced by a common point of view 
and securing results through the executive action of the national system.” 
(pp. 250, 251.) 7 

“Thus the international machine was not an external organization based on 
delegated authority; it was a national organization linked together for inter- 
national work and themselves forming the instrument of that work.” (p. 252.) 

The underlying thought, it is evident, was the systematic effort to contract the 
area of conflict and passion and to widen the area of accredited, and therefore 
accepted, knowledge as the basis of action. The application of this main 
thought to the adjustment of competing interests, such as were involved in 
shipping control during the war, gives rise to a body of main rules which were 
hammered out on the anvil of experience. They are formulated with great 
clarity by Mr. Salter and their pertinency to the problem of peace is unmis- 
takable. (pp. 257-259.) 

Mr. Salter’s analysis of the ultimate problem of international codperation 
for peace inevitably makes pertinent the experience of the particular experi- 
ment in international administration with which he was concerned. ‘What 
after all,” he asks, “is the ultimate problem of international government?” It 
is, we may suggest, ‘‘ the administrative division of the world in relation to the 
inevitable and constant change in the relative strength and development of 
different nations. . . . Any real hope of successful machinery being devised 
probably depends upon whether it is possible to drain some of their contents 
from the passions behind national feeling; and here the crucial point is whether 
it is possible to isolate questions of commercial interest and advantage and 
eliminate national feeling from them.” (p. 270.) 

From this point of view Mr. Salter approaches the problem of the League 
of Nations and luminously sketches his conception of the function of the 
League, namely, “not that of controlling the world from a new center of power, 
but of affording a new opportunity to the nations of the world to work out their 
new policy in coéperation. . . . It is a method by which the official policies 
of all countries can be penetrated by the influence of other countries, and, 
beyond that by the influence of the public opinion of the world. It is a method 
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by which simultaneously that world public opinion can itself be not only mo- 
bilized when it exists, but formed and educated. (pp. 276-277.) 

“The central organization of the League will not be a center of controlling 
power, but an instrument to codrdinate activity which is world-wide in its 
influence and in its effects. No organization which attempts to dominate can 
conceivably dominate within anything but the most limited scope and range. 
But an organization which is content with the more modest réle of assisting 
the nations to govern themselves in codperation may permeate and gradually 
transform the whole policy of the world. . . . This means, however, neither 

imism nor a narrow ambition for its work. One may hope by the gradual 
and careful extension of this organization, and these methods, to arrive at a 
time when no Minister and no official in any center of power in the world will 
frame his policy or carry out his daily executive work without a real conscious- 
ness of its reactions upon other countries and responsiveness to their claims.” 
(pp. 279-280.) 

Unwittingly Mr. Salter has written an eloquent book — the eloquence of 
lucidity, insight, hardy thinking, in seeking to evolve orderly processes for 
adjustment of the most complicated affairs, affairs enmeshed in passions and 
sentiment and obscured all too frequently by ignorance of the controlling facts. 
Mr. Salter is preoccupied with problems of international administration, but 
the controlling ideas which he brings to their solution have still great con- 
quests to make in our national life. At bottom the working ideas which Mr. 
Salter derived from his experience in international administration are direct : 
representation of the affected interests, continuity of contact among these 
representatives, an available and steadily increasing, because continuously | 
developing, fund of scientific data, and an accommodation of the competing 
interests in the light of these authoritative facts instead of partisan presentation 
or assumption about facts. By such process, in the course of time, Law is 
evolved. The applicability of this process to many of our economic and in- 
dustrial problems and its imperative demand, if we are to have civilized solu- 
tions, need not be labored. 

FRANKFURTER. 
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Reports for Executives 


Executives are making new demands upon their 
accounting organizations. Business is ‘‘on its toes,” 
ready like a skilled wrestler to take advantage of 


every opening. 


But, “‘Is Jones’ proposition a real opening? Can 
we meet his figure without losing money? Are his 
specifications economical for our machinery? Can 
we afford to extend the credit he asks?” 


Answers to these questions must be made by 
your accounting, production and financial staffs. 
An adequate system of records and reports is an 


invaluable aid to quick, accurate decisions. 


We have designed and installed such systems 


for many representative concerns. 


Scovell, Wellington & Company 


Accountants — Engineers 
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BLACK’S 
LAW DICTIONARY 


Has long ranked as the best practical one- 
volume law dictionary for student and for 
office, because— 

It gives definitions of the terms and phrases of 
American and English jurisprudence, ancient and 


modern, including the principal terms of interna- 
tional, constitutional, and commercial law. 


It is admittedly the most exhaustive one-volume 
law dictionary sold. 


Although it contains 1314 double-column pages, 
thin paper has reduced the thickness to 2 inches. 


You do not have to investigate the merits 
of a law dictionary that has been the stand- 
ard for thirty years. 


Buckram binding One volume $6.50 delivered 


West Publishing Company 


Saint Paul Minnesota 
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What Constitutes the Gravest Danger 
to a Corporation? 


We were recently asked, “‘What constitutes the 
gravest danger to a corporation?” 


“Doing business without permission in almost any 
state of the Union,” was the answer. 


Fines of $1,000 to $10,000 are commonplace, but 
an even graver danger lies in the fact that contracts 
cannot be enforced. Typical cases on record in- 
volve the loss of $32,000 to one company in Michigan, 
$8,000 to another in Alabama, $50,000 to a third in 
New York. 

Perhaps you think these cases are extreme, but 
our latest revision of WHAT CONSTITUTES DO- 
ING BUSINESS gives dozens of rulings equally 
drastic and far-reaching. 


The question is, are YOUR clients, or will they be, 
in a position where advantage can be taken of them 
with impunity? To aid counsel in making a quick, 
accurate decision every time this question arises, 
nearly two hundred decisions of the state and federal 
courts — embodied in our latest edition of WHAT 
CONSTITUTES DOING BUSINESS — are made 
available to members of the bar without charge. 
Get your copy today. 


37 Street, New York 
Affiliated with 
The Corporation Trust Company System 


Chicago, 112 W. Adams Street Los Angeles, Title Insurance eng 9 
Philadelphia, Land Title Bidg. St. Louis, Federal keserve Bank Bidg. 
Boston, 53 State Street Portland, Me., 281 St. John Street 
(Corporation Registration Co.) Wilmington, duPont, Bldg. : 
Pittsburgh, Oliver Bidg. Corporation Trust Co. of America) 
Washington, Colorado Bldg. Ibany Agency, 158 State Street 
Jersey City, 15 Exchange Place Buffalo Agency, Ellicott Square Bldg. 


Please mention Taz Review when dealing with our Advertisers. 


j 
| 


ADVERTISEMENTS 


A Directory of Case-Books 


Advertisements of Case-Books, to occupy five lines or less, will be inserted in this Directory for $5.00 per year. If 
three or more case-books are advertised, the rate will be $4.00 per year. Advertisements for less than one year will 
be inserted at the rate of $1.00 per month, if cash accompanies the order. 


administrative Law, Cases on, American Case-Book Series. By Ernest Freund, Professor of Law, 
University of Chicago. 681 pp., I vol., price $5.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Admiralty, Cases on the Law of. By James Barr Ames, late Dean of Harvard Law School. Parts I-III 
in one volume, pp. 341. Price, $2.50 met. Harvard University Press, Cambridge, Mass. 

Agency (including Master and Servant), Caseson. By Eugene Wambaugh, Langdell Professor of Law in 
Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiii, 1061; cloth, 
$5.00 net. 

Agency (including Cases on Master and Servant), Cases on the Law of. By Ernest W. Huffcut, late 
Professor of Law in Cornell University. Second edition. 1907. pp. xvii, 823; 352 cases, 8vo, buckram, 
$6.00 net. Little, Brown, & Co., Publishers, Boston, Mass. 

Agency, Cases on, American Case-Book Series. By F. C. Goddard, Professor of Law, University of 
Michigan. 890 pages, I vol., price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 
American Case-Book Series. A series of one-volume case-books for class use in law schools, covering the 

following subjects: Administrative Law (Freund), Agency (Goddard), Bills and Notes (Smith & Moore), . 
Carriers (Green), Common-Law Pleading (Whittier), Conflict of Laws (Lorenzen), Constitutional Law 
(Hall), Contracts (Corbin), Corporations (Richards), Criminal Law (Mikell), Criminal Procedure (Mikell), 
Damages (Mechem & Gilbert), Equity (Boke), Evidence (Hinton), Insurance (Vance), International 
Law (Scott), Legal Ethics (Costigan), Partnership (Gilmore), Persons (Kales), Property — Future Inter- 
ests (Kales), Property — Personal Property (Bigelow), Property — Rights in Lands (Bigelow), Property — 
Titles (Aigler), Property — Wills, Descent and Administration (Costigan), Quasi-Contract (Thurston) 
Sales (Woodward), Suretyship (Hening), Torts (Hepburn), Trusts (Kenneson). West Publishing Com- 
pany, St. Paul, Minnesota, Publishers. 

Bailments, Carriers and Public Callings, Caseson. By Hugh E. Willis, Dean of Southwestern University 
Law School. Little, Brown, & Co., Boston, Mass. 1913. 1 vol., 8vo,; buckram, 1153 pp., $5.50. 

Bankruptcy, Cases on the Law of. By Samuel Williston, Dane Professor of Law in Harvard University. 
Containing the Bankruptcy Acts of 1867 and 1898, and amendments of 1903 and 1910, together with cases 
on the law of bankruptcy, including fraudulent conveyances, with annotations. Harvard University 
Press, Cambridge, Mass. Second edition, 1915. 648 pp. Price, $5.00 net. 

Bills and Notes, Cases on, American Case-Book Series. By Howard L. Smith and William Underhill 
Moore, Professors of Law, University of Wisconsin. 756 pp., I vol., price $5.50, buckram binding. West 
Publishing Co., St. Paul, Minn. 

Bills and Notes, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of 
Harvard Law School. A reprint of the work originally published in 1881. With Table of Subjects, 
Table of Cases, Summary, and Index to Summary. 2 vols., 8vo, pp. xxii, 894; v, 892. Price, half calf. 
$8.00 net. Harvard University Press, Cambridge, Mass. 

Bills and Notes. Cases on Negotiable Instruments, supplementary to Ames’ Cases on Bills and Notes. 
By Zechariah Chafee, Jr., Professor of Law in Harvard University.. Used in Harvard and Oklahoma Law 
Schools. 106 pp., paper bound, $1.50 net. Published, in 1919, by the editor, Langdell Hall, Cambridge. 

Bills, Notes, and Cheques, Cases on the Law of. By Melville M. Bigelow, of the Boston University 
Law School. Second edition, revised by Frank Leslie Simpson. pp. xiv, 511; 146 cases, 8vo, $5.00 net. 
Little, Brown, & Co., Publishers. 

Carriers, Cases on the Law of Bailments and. By Emlin McClain, judge of the Iowa Supreme Court. 
New Third Edition, enlarged, pp. xx, 1125; 316 cases, 8vo, buckram, $6.00 met. Little, Brown, & Co., 
Publishers. 

Carriers, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard University, Cam- 

: bridge. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, cloth, $4.00 net; sold with Wyman’s 
Cases on Public Service Companies, $3.00 net. 
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Carriers, Cases on, American Case-Book Series. By Frederick Green, Professor of Law, University 
of Illinois. 614 pp., 1 volume, price, $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Carriers, Caseson. By Hugh E. Willis. See ‘‘ Bailments, Carriers and Public Callings.” : 

Civil Procedure, Cases on. By Austin Wakeman Scott, Story Professor of Law in Harvard University. 
Price, $5.00 met. Published in 1915, by the Editor. 

Code Pleading, Select Cases on. Being a Selection of the best Authorities on the New Procedure in Plead- 
ing. With Notes. Second Edition. By Austin Abbott, LL.D. Publishers, Baker Voorhis & Co., New 
York. 1 vol., 8vo, pp. xxiii, 714, sheep, $5.00. 

Conflict of Laws, A Selection of Cases on. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. Half Pigskin edition in 3 volumes with 
summary. Outof print. Boundin buckram in two parts. Price, $8.00 net. 

Conflict of Laws, A Shorter Selection of Cases on. Adapted to the use of schools which are unable to 
give to the course the time necessary for the longer collection. By Joseph H. Beale, Royall Professor of 
Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. 848. Price, 
cloth, $5.00 net. 

Conflict of Laws, Cases on, American Case-Book Series. By Ernest G. Lorenzen, Professor of Law, 
University of Wisconsin. 750 pages, 1 volume, price, $5.50, buckram binding. West Publishing Co., 
St. Paul, Minn. 

Constitutional Law, Cases on. By Hon. Emlin McClain, of the Supreme Court of Iowa. pp. xli, 1297; 
296 cases, Second Ed., 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers. 

Constitutional Law, Cases on. By Eugene Wambaugh, Langdell Professor of Law in Harvard Uni- 
versity. Harvard University Press, Cambridge, Mass., 1915. Pp. xxxi, 1068. Bound in one volume. 
Cloth, $6.00. (Book I, Introductory Topics: Book II, The Contract Clause, Ex Post Facto Laws, 
The First Ten Amendments; Book III, 13th, 14th, and 15th Amendments: Book IV, State and Na- 
tional Taxation, Money, the Commerce Clause.) 

Constitutional Law, Cases on, American Case-Book Series. By James Parker Hall, Dean, University 
of Chicago Law School. 1420 pages, 1 vol., price $6.00, buckram binding. West Publishing Co., St. 
Paul, Minn. 

Contracts, A Selection of Cases on. Second Edition. Edited and annotated by Samuel Williston, Weld 
Professor of Law in Harvard University. pp. xx, 1064; 412 cases, 8vo, buckram, $9.00 net. Little, 
Brown & Co., Publishers, Boston. 

Contracts, A Selection of Cases on the Law of. Designed to furnish the student with a collection of cases 
developing the fundamental principles involved in the formation, performance and discharge of simple 
contracts and contracts under seal. By Judge William A. Keener, late Dean of Columbia University 
School of Law. Second Edition. Revised, reduced in size and brought to date, by I. Maurice Wormser, 
Professor of Law, Fordham University and John T. Loughran, Lecturer, Fordham University. One 
Volume, 1200 pages, bound in limp leather, $6.50. Publishers, Baker, Voorhis & Co., New York. 

Contracts, Cases on the Law of. By Arthur L. Corbin, Professor of Law in the Yale University. 1538 pp., 
1 Vol., price, $6.50, buckram binding. West Publishing Company, St. Paul, Minnesota. 

Conveyances, Cases on. By Joseph Warren, Bussey Professor of Law in Harvard University. About 800 
pages. Accretion, Lapse of Time, Forms of Conveyances, Boundaries, Estates, Landlord and Tenant, 
Joint Ownership, Easements, Covenants for Title, Sealing and Delivery, Registration, Estoppel, Abstract 
of Title. Now being published in parts by the editor. Whole volume ready June 1,1922. $5.00 nel. 

Corporations, Municipal, Cases on the Law of. By Joseph H. Beale, Royall Professor of Law in Harvard 
University. Harvard University Press, Cambridge, Mass. 1 vol.,8vo,685 pages; price, cloth, $4.00. 

Corporations, Municipal, Cases on the Law of. By John E. Macy, of the Faculty of Boston University 
Law School. The most comprehensive case-book on this subject. 1911. 1 vol., pp. xiv,.503; 177 cases, 
8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Corporations, Private, Cases on the Law of. By Daniel Frederick Burnett, Professor of Law in New 
York University. 1917. 1 vol., 8vo, buckram, $6.00 net. Little, Brown, & Co., Publishers. 

Corporations, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. Second 
edition. Used in 40 law schools. 1005 pp. with an appendix of Corporate Forms. $6.75 net. Amee 
Brothers, 21 Brattle St., Cambridge. 

Corporations, Private Cases on, American Case-Book Series. By H. S. Richards, Dean, University of 
Wisconsin Law School. 860 pages, 1 vol., price, $5.50, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Criminal Law, Cases on. By Joseph Henry Beale, Royall Professor of Law in Harvard University. Third 
edition. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xvi +1107. Price, cloth, $5.00. 

Criminal Law, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, Uni- 
versity of Pennsylvania. 610 pp., I vol., price, $5.00, buckram binding. Together with abridged edition 
of Mikell’s Cases on Criminal Procedure, both books bound in one volume, $5.50. West Publishing 
Ca., St. Paul, Minn. 
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Criminal Procedure, Cases on, American Case-Book Series. By William E. Mikell, Professor of Law, 
University of Pennsylvania. 427 pp., 1 vol., price, $4.50, buckram binding. Abridged edition of Mikell’s 
Cases on Criminal Procedure, 180 pages, $2.00. West Publishing Co., St. Paul, Minn. 

Damages, Cases on, American Case-Book Series. By Floyd R. Mechem, Professor of Law, University 
of Chicago, and Barry Gilbert, Professor of Law, Iowa State University. 620 pp., 1 vol., price, $5.00, 
buckram binding. West Publishing Co., St. Paul, Minn. 

Damages, Cases on the Law of. By Joseph H. Beale, Jr., Professor of Law, Harvard University. pp. xvi, 
624; 224 cases, second edition, crown 8vo, buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Domestic Relations and the Law of Persons, Cases on. Third Edition, Enlarged (1920). By Edwin H. 
Woodruff, Dean of the Faculty of Law at Cornell University. Publishers, Baker, Voorhis & Co., New 
York. 8vo. Price law canvas, $5.00 met. Used as a text-book at the law schools of Cornell University, 
University of Michigan, University of Iowa, University of Indiana, Stanford University and many others. 

Equity, Cases on, American Case-Book Series. By George H. Boke, Professor of Law, University of 
California. 1263 pages, I vol., price, $6.00, buckram binding. West Publishing Company, St. Paul, 
Minnesota. 

Equity Jurisdiction, A Brief Survey of. Second Edition, Enlarged. By C. C. Langdell, LL.D., late 
Dean of the Harvard Law School. Being a collection of seventeen articles published in the Harvard Law 
Review, containing Index and Table of Cases. Price, buckram, $5.00. Cloth cut flush. The Harvard 
Law Review Association, Cambridge, Mass. 

Equity Jurisdiction, Cases in. By James Barr Ames, late Dean of Harvard Law School. Cloth. 
Vol. I, Parts I-V{. Price, $4.25. Vol. II. Parts I-III. Price, $2.00. Harvard University Press. 

Evidence, Cases on the Law of. American Case-Book Series. By Edward W. Hinton, Professor of 
Law in the University of Chicago. 1120 pp., I vol., price, $6.00, buckram binding. West Publishing 
Company, St. Paul, Minnesota. 

Evidence at Common Law, A Selection of Cases on. With notes by James B. Thayer, LL.D. Second 
Edition. Publisher, George H. Kent, Cambridge, Mass. pp. xxi, 1203; cloth, $7.00 met. In use at 
Harvard, Yale, Columbia, Cornell, New York University, University of Maine, Northwestern, Cincin- 
nati University, Chicago, Pennsylvania, Illinois University, Indiana University, Stanford University, 
University of Colorado, University of Minnesota, Vanderbilt, Trinity. 

Evidence, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 
Second edition. pp. xxxii, 1383; 608 cases, 8vo. Printed on thin paper. Buckram, $6.50 net. Little, 
Brown, & Co., Publishers, Boston. 

Future Interests, Cases on, American Case-Book Series. By Albert M. Kales, of the Chicago Bar. 
729 pages, I vol., price $5.00, buckram binding. This volume is Volume 4 of a five volume case-book 
on Property. West Publishing Company, St. Paul, Minn. 

Insurance, Cases on the Law of. By Edwin H. Woodruff, Dean of the Faculty of Law at Cornell Uni- 
versity. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xiii, 592; law canvas, $4.00 
net. In use at Cornell, New York University, University of Missouri, Iowa State University, and other 
law schools. 

Insurance (Marine, Fire, and Life), Cases on. By Eugene Wambaugh, A.M., LL.D., Langdell Professor 
of Law in Harvard University. Harvard University Press, Cambridge, Mass. 1 vol., 8vo, pp. xiv, 
1197; cloth, $4.50 met. 

Insurance, Cases on, American Case-Book Series. By William R. Vance, Professor of Law, Yale Univer- 
sity Law School. 765 pages, 1 volume, price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

International Law, Cases on. By James Brown Scott, Lecturer on International Law in the School of 
Foreign Service, Georgetown University. New edition. In preparation in American Case-Book Series. 
West Publishing Co., St. Paul, Minn. 

Interstate Commerce, Cases on. By Felix Frankfurter, Professor of Law in Harvard University. 8vo, 
pp. 706; cloth, $3.00 mzt. Harvard University Press, Cambridge, Mass. 

Legal Ethics, Cases and Other Authorities on, American Case-Book Series. By George P. Costigan, 
Jr., Northwestern University Law School. 616 pp., 1 volume, price, $5.00, buckram binding. West Pub- 
lishing Company, St. Paul, Minnesota. 

Legal Liability, Caseson. By Joseph H. Beale, Royall Professor of Law in the Harvard Law School. Second 
edition. 8vo, cloth, price, $4.00. Harvard University Press, Cambridge, Mass. 

Mortgage, Select Cases and Other Authorities on the Law of. By George W. Kirchwey, Dean of 
the Faculty of Law in Columbia University. Second Edition, 1917, by I. Maurice Wormser, 
Professor of Law at Fordham University. Publishers, Baker, Voorhis & Co., New York. 8vo, pp. 
xii, 1-764; buckram, price, $5.00. Used at Columbia, Fordham, Yale, Georgetown, Wisconsin, Iowa, 
Leland Stanford and many other university law schools. 
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Negotiable Instruments — Cases, Statutes, and Authorities. Edited by Ernest W. Huffcut, late Pro- 
fessor of Law at Cornell University. Second Edition, Revised and Enlarged by Frederick D. Colson, of 
the New York Bar. Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xvi, 900; law canvas, 
$5.00 net. In use at Cornell, Northwestern, University of Maine, Indiana University, and other law schools. 
This work contains: (1) The Negotiable Instruments Law as enacted in several of the States; (2) the 
original notes of the American draftsman (J. J. Crawford Esq.); (3) many of the notes of the English 
draftsman (Judge Chalmers); (4) the English Bills of Exchange Act; (5) a large collection of Selected 
and Leading Cases; (6) Citations and Extracts from Leading Authorities; (7) systematic and thorough 
annotations by the editor. 

Negotiable Instruments Law, Annotated. The Comments and Criticisms by Prof. James Barr Ames, 
Judge Lyman D. Brewster, and Charles L. McKeehan. References to Fnglish Bills of Exchange Act and 
Digests of all Cases under Negotiable Instruments Law and Bills of Exchange Act, by J. D. Brannan, 
Bussey Professor of Law in Harvard University. Third Edition, revised, rearranged, and enlarged. 
In use at Harvard Law School. The W. H. Anderson Co., Cincinnati, Piblishers. 1 vol., 668 pp., $5.00 

Partnership, Cases on, American Case-Book Series. By Eugene A. Gilmore, Professor of Law, Uni- 
versity of Wisconsin. 638 pp., I vol., price $5.00, buckram binding. West Publishing Co., St. Paul, 
Minn. 

Partnership, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Har- 
vard Law School, Cambridge. 1 vol., 8vo., pp. viii, 622. Price, cloth, $5.00 met. Harvard University 
Press, Cambridge, Mass. 

Partnership, Selected Cases on the Law of, Including Limited Partnersyip. By Francis M. Burdick, 
Dwight Professor of Law, Columbia University School of Law. pp. xi, ¢91; 286 cases, 8vo, buckram, 
$6.00 net. Little, Brown, & Co., Publishers. 

Personal Property, Cases on, American Case-Book Series. By Harry A Bigelow, Professor of Law in 
the University of Chicago. 404 pages, 1 volume, price $4.00, buckram binding. This volume is Volume 1 
of a five volume case-book on Property. West Publishing Company, St. Paw), Minn. 

Persons and Domestic Relations, Cases on, American Case-Book Series. (Parent and Child, Infants, 
Husband and Wife, Marriage and Divorce.) By Albert M. Kales, of the Chicago Bar. 830 pages, 
1 vol., price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 

Persons, Cases on Selected Topics in the Law of. (Parent and Child, Infant, Husband and Wife.) 
By Jeremiah Smith, Story Professor of Law Emeritus in Harvard University. liarvard University Press. 
I vol., 8vo, pp. xiii, 713. Price, cloth, $3.00 net. 

Pleading at Common Law, Cases on. With Notes and Citations. By James Forr Ames, late Dean of 
Harvard Law School. Second Edition. Parts I-IV, pp. 349. Paper. Price, $2.00 wet. Harvard 
University Press, Cambridge, Mass. 

Pleading at Common Law, Cases on, American Case-Book Series. By Clarke 8. Whittier, Professor 
of Law, Leland Stanford Junior University and Edmund M. Morgan, Professor of Law, Yale University. 
672 pages, 1 Vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Property, Cases on the Law of. By John Chipman Gray, late Royall Professor of Law in Harvard Univer- 
sity. 6 vols.,8vo. Vols. 1-6 (2d ed.), $3.50 each. Harvard University Press, Cambridge, Mass. 
Property, Cases on the Law of, American Case-Book Series. Five volumes as follows: Vol. I. Personal 
Property, by Harry A. Bigelow, of the University of Chicago Law School. Vol. II. Rights in Lands, 
by Harry A. Bigelow. Vol. III. Titles to Real Property, by Ralph W. Aigler, of the University of 
Michigan Law School. Vol. IV. Future Interests, by Albert M. Kales, of the Chicago Bar. Vol. V. 
Wills, Descent and Administration, by George P. Costigan, Jr., of the Northwestern University Law 

School. West Publishing Company, St. Paul, Minn. 

Property, Cases on. By Edward H. Warren, Weld Professor of Law in Harvard University. I»tended for 
the use of first year students. Used in 50lawschools. 856 pp., $6.00 met. Amee Brothers, 21 Brattle St., 

Cambridge. 

Public Callings, Caseson. By Hugh E. Willis. See‘ Bailments, Carriers and Public Callings "’ 

Public Service, Cases on. By Charles K. Burdick, Professor of the Law of Public Service in Cornell Uni- 
versity, College of Law. pp. xiii, 544; 167 cases, 8vo. Buckram, $5.50 met. Little, Brown, & Co. 
Publishers. 

Public Service Companies, Cases on. By Bruce Wyman, formerly Professor of Law in Harvard Uni- 
versity. 1 vol., 8vo, with an index of subjects; cloth, $4.00 met; sold with Beale’s Cases on Carriers, 
$3.00 net. Harvard University Press, Cambridge, Mass. 

Quasi-Contract, Cases on, American Case-book Series. By Edward S. Thurston, Professor of Law. 
Yale University, 625 pages, 1 volume, price $5.00, buckram binding. West Publishing Company, St. Pau., 
Minn. 
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Real Property, Selected Cases on the Law of Propertyin Land. Containing a classified selection of cases 
on the topics usually taught in law schools in the course on “‘ Real Property.’’ By William A. Finch, 
Professor of Law at Cornell University. Second Edition, with Supplementary Cases and Notes. Pub- 
lishers, Baker. Voorhis & Co., New York. 1 vol., 8vo, pp. 1,387; law canvas, $5.00 net. In useat Cornell, 
University of Wisconsin, University of Maine, University of Missouri, University of California, and other 
law schools. 

Rights in Lands, Cases on, American Case-book Series. By Harry A. Bigelow, Professor of Law, Uni- 
versity of Chicago. 827 pp., I vol., price $5.50, buckram binding. This volume is volume 2 of a five 

volume case-book on Property. West Publishing Company, St. Paul, Minn. 

Sales, Caseson. By Samuel Williston, Dane Professor of Law in Harvard University. Harvard University 
Press, Cambridge, Mass., Third Edition with Supplement, 1919. pp. 1196. Cloth, $6.00 net. 

Sales, Cases on, American Case-Book Series. By Frederic C. Woodward, Professor of Law, University of 
Chicago. 785 pages, 1 vol., price, $5.50, buckram binding. West Publishing Co., St. Paul, Minn. 
Sales, Selected Caseson. By Francis M. Burdick, Dwight Professor of Lawin Columbia University School 

of Law. Second edition. pp. xiii, 792; 330 cases, 8vo, buckram. $6.00 met. Little, Brown,&Co. . 

Suretyship, Cases on, American Case-Book Series. By Crawford D. Hening, formerly Professor of Law, 
University of Pennsylvania. 660 pp., I vol., price, $5.00, buckram binding. West Publishing Co., St. 

Paul, Minn. 

Suretyship, Cases on the Law of. With Notes and Citations. By James Barr Ames, late Dean of Harvard 
Law School. Parts I-IV, pp. 652. Price, cloth, $4.75 met. Harvard University Press, Cambridge. 

Titles, Cases on, American Case-Book Series. By Ralph W. Aigler, Professor of Law in the University of 
Michigan. 953 pages, 1 volume, price $5.50, buckram binding. This volume is Volume 3 of a five volume 
case-book on Property. West Publishing Company, St. Paul, Minn. 

Torts, A Selection of Cases on the Law of. By James Barr Ames and Jeremiah Smith. Vol. I with Notes 
and Citations. By Ames. Third Edition. 8vo, cloth, pp.g10. Vol. II. By Smith. Second Edition. 
8vo, cloth, pp. 731, $6.00 for the two volumes. New Edition, 1919, conforming to the first-year curri- . 
culum in Harvard Law School, ty Roscoe Pound. pp. 1028. Price, $7.50 met. Harvard University 
Press, Cambridge, Mass. 

Torts, Cases on. By Frank L. Simpson, of the Faculty of the Boston University School of Law. pp. xv, 

709; 161 cases, 8vo. Buckram, $5.00 net. Little, Brown, & Co., Publishers. 

Torts, Cases on, American Case-Book Series. By C. M. Hepburn, Professor of Law, University of Indiana. 
About 1400 pages, I vol., price $6.00, buckram binding. West Publishing Company, St. Paul, M nn. 
Torts, Cases on the Law of. By John H. Wigmore, Dean of the Northwestern University Law School. 

An entirely new arrangement of this subject. 2 vols. pp. xlviii, 1076, and xxiii, 1045. 8vo. Printed 
on thin paper. Buckram, $11.00 mei. Little, Brown, & Co., Publishers. 

Trusts, Cases on, American Case-Book Series. By Thaddeus D. Kenneson, Professor of Law, New 
York University. 617 pp., I vol., price $5.00, buckram binding. West Publishing Co., St. Paul, Minn. 

Trusts, Caseson. By Austin Wakeman Scott, Story Professor of Law in Harvard University. pp. xiii, 842. 

Price, buckram, $6.00 met. Published in 1919, by the Editor. In use in the law schools of the following 
universities: Harvard, Columbia, Chicago, Yale, Wisconsin, Oregon, Cornell, Santa Clara, Stanford, 
Michigan, Indiana, Illinois, California, Western Reserve, Missouri, Montana, Valparaiso, Arizona, Mar. 
quette, Ohio State, Catholic University, George Washington, Iowa, West Virginia, Nebraska, Oklahoma, 
North Dakota, Washburn, Dickinson, Northeastern Tulane, Texas, Tennessee, Idaho, Vanderbilt, South 
Carolina. 

Trusts and Powers — A Selection of Cases and Statutes. Perpetuities, accumulations and charitable 
uses in New York, selected and arranged by George F. Canfield, Professor of Law in Columbia University. 
Publishers, Baker, Voorhis & Co., New York. 1 vol., 8vo, pp. xx, 868. Price, law canvas, $6.00 net. In 
use asa text book at Columbia University. 

Wills and Administration, Cases on. By Joseph Warren, Professor of Law in Harvard University. 
Published in 1917, by the Editor. 1 vol., pp. xiii, 879, with an appendix of selected Probate Forms. 
Cloth, $5.00 met. In use in the law schools of the following universities: Harvard, California, Catholic, 
Iowa, Maine, North Carolina, West Virginia, Wisconsin. 

Wills, Cases on, American Case-Book Series. By George P. Costigan, Jr., Professor of Law, Northwestern 

University. 781 pp., 1 vol., price $5.00, buckram binding. This volume is Volume 5 of a five volume 

case-book on Property. West Publishing Company, St. Paul, Minn. 


Please mention Tae Revinew when dealing with our Advertisers. 
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DEPOSITS $3,500,000 


ADVERTISEMENTS 


Cambridge Trust Company 


HARVARD SQUARE 


SAVINGS DEPARTMENT 


One dollar opens an account. Money goes on interest the first day of every 


month. 
Safe Deposit Boxes for rent Storage for Valuables 


Municipal BONDS Railroad 


Industrial Public Utility 


NEW YORK Lee, Higginson & Co. 


44, State Street, Boston, 8 
HIGGINSON & CO., 80, Lombard Street, London, E. C., 3 


CHICAGO 


The Visigothic Code 
The Law of Ancient Spain 


by S. P. Scott, pp. Ixxiv,419.. ... . $5.00 
Law of the West Coths 

The Law of Ancient Sweden 

by A. Berctn, pp. 90 . . « « « SOO 
Abridgment of the Law 


The Law of Ancient England 


by StaTHAM, 2vols. 4to. . . 12.60 


Colonial Laws and Courts 
The Legal Systems of the World 
by Renton & PHILLIMoRE, pp. xxxi, 420. . 3.60 


The Chipman Law Publishing Company 


Brookline, Boston 46, Mass. 


Please mention Tam Ravinw when dealing with our Advertisers. 
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ADVERTISEMENTS 


ERHAPS, the letter is the most personal of all 
things which men use. A man writes what he 
would say if he could meet his correspondent face 

to face, and all the pride that he takes in his own ap- 
pearance is then transferred to the stationery that carries 


Old 
Dampsbire 


Bond 


The Stationery of a Gentleman 


his messages — 


is the selection of those men whose judgment is sound 
and conservative. It is made in note paper size with 
envelopes to match. We have a sample packet we would 
like to mail you. 


Hampshire Paper Company 
South Hadley Falls, Mass. 


Please mention Taz Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


THIS IS NOT A COMPILATION OF ORDINARY FORMS 


SUPPLEMENT 


WILLISTON 
CONTRACTS 


VOLUME FIVE OF THE SET — CONTAINING FORMS ONLY 


By CLARENCE M. LEWIS 
(Of the New York Bar) 


COLLECTION of Mopern, PracticaLt CoMMERCIAL Forms 


every one of which has been construed by the courts or has 
been used in actual practice. 


The ordinary, every day forms of contracts, included in most form 
books, have been carefully omitted. Only those of importance, made 
necessary by modern business requirements containing special clauses 
to cover commercial specifications and contingencies will be found in 
this book. Each form is a gem in its particular classification and, 
when needed, is worth much more than the cost of the entire volume. 


FORMS WILL BE FOUND UNDER THE FOLLOWING HEADINGS 


Arbitration Agreements, Building Contracts, Commercial Con- 
tracts, Corporate Agreements, Stock Transactions, Employment 
Contracts, Contracts for Dramatic Productions, 
There are single | Contracts between Author and Publisher, Labor 
forms in this vol- | Protocols, Leases, Motion Picture Contracts, 
ume that are] Partnership Agreements, Contracts affecting 
worth many Real P il 
times the cost of | Real Property, Separation Agreements, etc., a 
the book. full of special and valuable provisions and com- 
pletely indexed. 

No active practitioner can afford to be without this important 
collection of forms, and while it is designed as a supplemental volume 
to WILLISTON’S great treatise it will be found just as useful as a 
companion to any other work on contracts or as a SEPARATE COLLECc- 
TION OF IMPORTANT CoMMERCIAL Forms to be kept available for 
ready reference. 


In one handsome octavo volume, bound in buckram, Price $10.00 delivered. 


DON’T DELAY; SEND IN YOUR ORDER TODAY. 


BAKER, VOORHIS & CO. 
45-47 JOHN STREET NEW YORK, N. Y. 


Please mention Tus Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


DELAWARE CORPORATIONS 
ORGANIZED REPRESENTED 


Assistance to Lawyers in Organization 
Maintenance of Statutory Local Office 
Full and Complete Service 


FORMS LAW DIGEST OF LAW 


DIGEST OF DELAWARE CORPORATION LAW (9th 
Edition 1922) 1s available to all lawyers free on request. 


Also our FORMS for organizing corporations. 


We invite correspondence from counsel on any matter pertaining to 
Delaware corporations having available precedents accumulated in 22 


years experience. 


Corporation Service Company 


Equitable Bullding WILMINGTON, DELAWARE Tel.: Wilmington 132 


MISS A. I. DARLING 


TYPEWRITING MIMEOGRAPHING MULTIGRAPHING 
ADDRESSING AND MAILING 


Legal briefs, notes, etc., accurately and neatly typewritten. Circular 
letters of any quantity multigraphed. Prompt and efficient service. 


1388 Massachusetts Avenue, Rooms 7 and 8 
Telephone, University 8750 ; HARVARD SQUARE, CAMBRIDGE 


LAW BOOKS 


PUBLISHERS OF 
Anderson’s Dictionary Thompson on Trials 
Bishop’s Works Underhill’s Works 


T. H. FLOOD & CO., 176-178 N. LaSalle St., Chicago, III. 


Please mention Taz Review when dealing with our Advertisers. 
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CYRUS BREWER & CO. 
Every Known Kind of 


Insurance 


44 KILBY STREET (Entire Building) BOSTON, MASS. 


ALFRED M. BULLARD FRANCIS S. SNOW 
ARTHUR K. POPE STEPHEN J. HALLAHAN 
HOLTEN B. PERKINS 


DURGIN, PARK & CO. 


(Established 1874) 
OPEN FROM 5 A. M 


Market Dining Rooms i« 
30 North Market and 31 Clinton Street, BOSTON 


Amee Brothers Straw Hats $5,0 
White Flannel Trousers 


Booksellers $8.50 
and 


Running Pants 75c. 
Athletic Shirts 50c. 
Linen Knickers $5.9 


Sole Cambridge Agents for English Wool Knickers 


CASE BOOKS USED IN $7.50 
HARVARD LAW SCHOOL 


Stationers 


Fountain Pens Note Books 


21 BRATTLE STREET AUGUST, Inc. 


(ON THE WAY TO THE POST OFFICE) 1320 MASS. AVE. 


Please mention Taz Review when dealing with our Advertisers. 
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Are You Going 
Abroad This Summer? 


We can assist you in procuring your 
passport promptly, in arranging for 
transportation, and in furnishing you 
with a Letter of Credit. 


THE NATIONAL SHAWMUT BANK 
OF BOSTON 


40 WATER STREET 


ESTABLISHED 1818 


NEW YORK 


BOSTON 
Little Building: Tremont cor. Boylston _ 
Telephone Beach 4743 


Clothing for the Tennis Player 
and the Golfer 


Flannel Trousers, Knickers, Special Shirts, Hosiery, Shoes, Hats, Caps 
Shetland Sweaters, Personal Luggage 
Men’s and Boys’ Garments for every requirement of Dress or Sporting Wear 
Ready made or to Measure 


Send for “The Packing of your Luggage” 


Please mention Tan Rzvizw when dealing with our Advertisers. 
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ADVERTISEMENTS 


ASPINALL’S 
Maritime Law Cases 


Edited by 
JoHN BRIDGE ASPINALL 


Barrister-at-Law 


All the decisions relating to Maritime Law 
in the 
Superior Courts of Law and Equity 


Issued periodically in Parts; price $2.00 each Part, 
Vol. 15 Current 


Complete set 1870-1920, 14 volumes. Buckram, $200. 
Carriage paid. 


The periods covered by the respective volumes are as under: 


Volume! ...... 1870-1873 Volume VIII. . . 1895-1899 
Volume Il ..... 1873-1876 Volume IX ... .1899-1904 
Volume Ill..... 1875-1878 VolumeX ..... 1905-1908 
VolumelIV..... 1878-1882 Volume XI .. . . 1908-1911 
Volume V...... 1882-1886 Volume XII .. .1911-1916 
Volume VI..... 1886-1890 Volume XIII . .1916-1917 
Volume VII .. . .1890-1895 Volume XIV. . .1918-1920 


Any of the above volumes, or the complete series can be promptly 


supplied 


Sole Agents for the United States and Canada 


The Carswell Company, Limited 


145-149 Adelaide Street West 
TORONTO, CANADA 


Please mention Taz Revisw when dealing with our Advertisers. 
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Harvard Law School Association 


President, Hon. WENDELL Homes. 
Secretary, Frank W. GRINNELL, 

60 State Street, Boston. 
Treasurer, REGINALD HEBER SMITH, 

60 State Street, Boston. 


COUNCIL 
Term Expires 1922 Term Expires 1924 
CHARLES S. RACKEMANN, LL.B., °81, Milton. FreD T. FIELD, LL.B., '03, Boston. 
WILLIAM G. THOMPSON, LL.B., '91, Newton. Francis G. GOoDALE, LL.B., ’07, Boston 
GeorGE W. WIGHTMAN, LL.B., 15, Boston. CHARLES E. HUGHES, JR., LL.B., 12, N. Y- 


Term Expires 1923 . Term Expires 1925 


OLIVER Prescott, LL.B., 92, New Bedturd. RoBerT G. Dopce, LL.B., '97, Boston. 
Murray SEASONGOOD, LL.B. °03, Cincinnati. RoBerT Homans, LL.B., '97, Boston. 
HENRY L. SHATTUCK, LL.B., ’04, Boston. FRANK T. BOESEL, LL.B., 99, Milwaukee. 


T the meeting of the Association held in connection 
with the Centennial Celebration of the Law School 
it was voted that a committee consisting of Murray 

Seasongood, LL.B., ’03, and Reginald Heber Smith, LL.B., 
"14, be instructed to secure local secretaries of the Associa- 
tion to represent the Law School in each state and i in each 
of the larger centres of population. 


It is planned that these local secretaries shall (1) endeavor 
to enlist the interest of all graduates in the work of the 
Association; (2) act as local bureaus of information so that 
men thinking of entering the school or graduates thinking 
of practicing in the community may obtain direct practical 
advice and assistance; (3) act as chairmen of local scholar- 
ship committees if and when the plan for certain first year 
scholarships shall be approved by the Faculty of the School 
and the Council of the Association. 


Please mention Tax Ravisw when dealing with cur Advertisers. 
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ADVERTISEMENTS 


PICTURES FRAMING SOUVENIRS 
SPECIAL RATES IN FRAMING 


American and English Jurists, Statesmen, and Famous Men 


Photographs of Law School—any size 
Parliament House Pictures in Color 


J. F. OLSSON & CO., Art Dealers 


HARVARD SQUARE 


10% discount on framing 
to Coop Members 


TELEPHONE, 894-M UNIVERSITY 


The Tupper 


PORTRAITS OF GENTLEMEN 
BY PHOTOGRAPHY 


FOR THIRTY-EIGHT YEARS THE NAME OF TUPPER 
HAS BEEN ASSOCIATED WITH THE LAW SCHOOL 


Special Rates for Law Men 


HARVARD SQUARE, Opposite Entrance to Cambridge Subway 


BILLIARDS & POOL 


Everything for Smokers’ 
Lounging room for Harvard men for 38 years 
LEAVITT & PEIRCE, Inc. 


BILLINGS & STOVER 
Hypothecaries 


1360 MASSACHUSETTS AVENUE 


Please mention THe Review when dealing with our Advertisers. 
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LAW SCHOOL 


OF 


HARVARD UNIVERSITY 


TERMS OF ADMISSION 


The following men will be admitted as candidates for 
a degree: 
1. Graduates of colleges of high grade. 


2. Graduates of other colleges of approved 
standing who ranked in the first third of 
the class on the work of the senior year. 


The following men will be admitted as_ special 
students: 


1. Graduates of approved Law Schools 
having a three-year course for their de- 
gree. 


Special students are not eligible for a degree. 


FOR FURTHER INFORMATION APPLY TO 


THE SECRETARY, Harvard Law School 


CAMBRIDGE, MASS. 


Please mention Taz Review when dealing with our Advertisers. 
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National Reporter System 
Citations 


DISTINCT UNITS— EACH ANNOTATED 
1 QO EACH A COMPLETE CITATION SYSTEM 
FOR THE CORRESPONDING REPORTER 


OR EACH OF THE TERRITORIAL REPORTERS 

(i.e., Atlantic, Northeastern, Northwestern, Pacific, South- 
ern, Southwestern, Southeastern) the corresponding cita- 
tion work gives the investigator every state and federal 
citation of every case reported in the Reporter as found in all 
of the 10 units of the National Reporter System. 


HE SUPREME COURT REPORTER is covered by 

SHEPARD’s Unirep States Crrations. This work gives 
every federal citation of every United States Supreme Court 
case (all three editions of reports treated separately) and of 
the United States Constitution and statutes. Additional 
features include amendments and repeals of the statutes, 
departmental citations, current index digest, etc. 


‘ene FEDERAL REPORTER is covered by SHEPARD’s 
FepErRAL Citations. This is a complete citation system 
covering all of the decisions of the lower and intermediate 
federal courts. All citations of federal cases prior to the 
Federal Reporter are also included. . 


HE NEW YORK SUPPLEMENT is covered by SuEpP- 

ARD’s New York SuppLemMent Crrations. In addition 
to the case citations, this work contains a complete constitu- 
tional and statutory citation system for New York. 


All of the above publications are kept up to 
date by Quarterly Cumulative Supplements. 


Prices and full details of each publication upon application. 


The Frank Shepard Company 


Established 1873 BRADSTREET’S BUILDING Incorporated 1900 
140-148 LAFAYETTE STREET, NEW YORK 


Please mention Taz Review when dealing with our Advertisers. 
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The first thorough study in its field 


CRIMINAL JUSTICE IN CLEVELAND 


The report of the Cleveland Found- 
ation’s survey of criminal justice, 
directed by Roscoe Pound and Felix 
Frankfurter. 

Conditions typical of large American 
cities were found by the directors and 
a staff of specialists, in their study of 
methods and organization of the police 
department, criminal courts and cor- 
rectional institutions. Many of their 
recommendations are of universal appli- 
cation to American urban life. 


700 pages, 60 tables, 17 diagrams; cloth....... $3.75. 


Prices of separate sections paper bound: 1, 2, 3 and 
8, $1; 4, 5, 50 cents; 7, 25 cents. 


The Cleveland Foundation 


SECTIONS OF THE REPORT ARE: 


1. Police Administration. By Raymond 
B. Fosdick. 

2. The Criminal Courts. By Reginald 
Heber Smith and Herbert B. Ehrmann 
both of the Boston Bar. 

3. Prosecution, By Alfred Bettman, 
formerly city solicitor of Cincinnati. 

4. Correctional and Penal Treatment. 
By Burdette G. Lewis, state commission- 
er of institutions and agencies in New 
Jersey. 

5. Medical Science and Criminal . 
Justice. By Dr. Herman M. Adler, 
state criminologist of Illinois. 

6. News: pare and Criminal Justice. 
By M. K. Wisehart, newspaper and mag- 
azine writer. 

7. Legal Education in Cleveland. By 
Albert M. Kales of the Chicago Bar. 


8. Criminal Justice in the American 
City. By Roscoe Pound. 


1220 SWETLAND BLDG. 
CLEVELAND, OHIO 


The Harvard Law Review 


OFFERS 


OUND SETS, comprising volumes 1 to 34, 
with Index of volumes 1 to 25 inclusive, 
at the net price of $153.00. 


REPRINTS PAPER BOUND: 
Progress of the Law Evidence 


Z. Chafee, Jr. - 


$1.00 


Commercial Letter of Credit 


W.E. McCurdy - 


75 


HARVARD LAW REVIEW ASSOCIATION 


AUSTIN HALL, CAMBRIDGE, MASS, 


Please mention Tam Review when dealing with our Advertisers. 
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ADVERTISEMENTS 


The 
Law Quarterly Review 


ENGLAND'S LEADING LAW PERIODICAL 


VoL. 38 CURRENT, 1922 
Subscription price $5.00 


The objects of the Review include: 


The discussion of current decisions of importance in the 
Courts of Great Britain, and (so far as practicable) of the 
Colonies, the United States, British India, and other British 
Possessions where the Common Law is administered. 

The consideration of topics of proposed legislation before 
Parliament. 

The treatment of questions of immediate political and social 
interest in their legal aspect. 

Inquiries into the history and antiquities of our own and 
other systems of law and legal institutions. 

Endeavour is also made to take account of the legal science 
and legislation of Continental States in so far as they bear on 
general jurisprudence or may throw light by comparison upon 
problems of English or American legislation. 

The current literature of England receives careful attention; 
and works of serious importance, both English and foreign, are 
occasionally discussed at length. 


“The ‘Law Quarterly’ is well packed with learned dissertations as well as with Notes 
and Reviews which may be considered the lighter side of the issue. Legal experts may 
always count on finding some article on their especial subject.” —Saturday Review. 


MAIL YOUR SUBSCRIPTIONS DIRECT TO THE PUBLISHERS’ 
EXCLUSIVE AGENTS FOR CANADA AND THE UNITED STATES 


The Carswell Company, Limited 


145-149 ADELAIDE STREET WEST, TORONTO, CANADA 


Please mention Taz Revisw when dealing with our Advertisers. 
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Very High Office Rents 


aggravated by a general increase this year, have brought some law 
offices to reduce their library space by disposing of their little used 
reports and other books. $3 and $4 per square foot per annum is an 
argument against large law libraries. We have purchased a good 
number of these sets and will dispose of them at very low prices. 
Ask us about them. No obligation. 


The sets recently acquired divide themselves into three classes: 


1, Sets in poor condition, but usable, because unbroken. 
2, Sets in fair condition to endure the ordinary use of law books. 


3, Sets in very good condition, and these are nearly always buckram 
sets. We have the following in various condition: 


CLASS 1. 
Sets in Poor Condition; Bindings 
Unbroken, at Nominal Prices. 


Massachusetts Reports, vols. 1 to 206, 
leather binding. 
New York Court of Appeals Reports, vols. 
1 to 201, leather binding. 
New York Supplement, vols. 1 to 124, 
leather binding. 
Ohio Reports, vols. 1 to 20, and Ohio State 
Reports, vols. 1 to 82, leather binding. 
—_ Reports, vols. 1 to 93, leather 
inding. 
—- Reports, vols. 1 to 164, leather 
inding. 
a Reports Annotated, vols. 1 to 52, 
old series, leather binding. 
Am. & Eng. Encyclopedia of Law, 2¢ ed., 
32 vols., leather binding. 


CLASS 2. 
Fair Condition. 

New Jersey Law Reports, vols. 1 to 79, 
leather binding. 

New Jersey Equity Reports, vols. 1 to 77, 
leather binding. 

Wisconsin Reports, vols. 1 to 143, leather 
binding. 

Kansas Reports, vols. 1 to 29, to Pac. Repr., 
leather binding. 

Massachusetts Reports, vols. 139 to 220, 
leather binding. 

Michigan Reports, vols. 1 to 44, to N. E. 
Repr., leather binding. 

Iowa Reports, 190 vols., leather binding. 

Central Law Journal, Set. 


CLASS 3. 
Very Good Condition. 
Indiana Reports, complete, 196 vols., buck- 


ram. 

Illinois Reports, vols. 1 to 113, to N. E. 

buckram binding. 

Rhode Island Reports, vols. 1 to 38, buck- 
ram binding. 

Barbour’s New York Supreme Court 
Reports, vols. 1 to 67, complete; buckram 
binding. 

Hun’s New York Supreme Court Reports, 
wea to 48, to N. E. Reporter, buckram 

inding. 

U. S. Reports, Co-op. edition, 64 vols., buck- 
ram binding. 
L. R. A. Old Series, 70 vols., sheep binding. 

Century Digest, 50 vols., leather binding. 

Decennial Digest, 25 vols., buckram binding. 

American Digest, Key number series, vols. 
1A to 10A, buckram binding. 

New York Common Law Reports, 80 vols. 
in 39, buckram binding. 

New York Chancery Reports, 32 vols., 

artly buckram binding. 

Wisconsin Reports, 48 vols. to N. W. Re- 
porter, buckram binding. 

Am. & Eng. Annotated Cases, 55 vols., 
buckram binding. 

Cyc., 40 vols., buckram. 

Nevada Rep. to Pacific, 16 vols. 

Am. & Eng. Encyclopedia of Law, Ist ed., 
31 vols., buckram binding. 

Notes on Am. Decisions and Reports, 20 
vols., buckram. 

Standard Encyclopedia of Procedure, 26 
vols., complete. 


Your letter as to any sets listed above will receive careful atten- 


tion and incur no obligation on your part. Weare going to dispose 
of these books within the next month. Let us hear from you, soon. 


GEORGE I. JONES, Law Bookseller 


202 SOUTH CLARK STREET CHICAGO, ILLINOIS 


Please mention Tuz Review when dealing with our Advertisers. 
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Brief Survey 
Equity Jurisdiction 


Late Professor of Law in Harvard 
University. Second Edition, Enlarged 


@ A collection of Professor Langdell’s valuable articles 
upon the various phases of equity jurisdiction, which have 
appeared in the Harvarp Law Review. 


@ The book in its present form contains five articles written 
in the last years of the author’s life and a carefully prepared 
INDEX and TABLE OF CASES. 


@ The topics treated are: Classification of Rights and 
Wrongs; Specific Performance ; Bills for an Account ; "ills 
of Equitable Assumpsit ; Creditors’ Bills ; Real tae | 
Equitable Conversion. 


@ The volume is used in the course in Equity in New York 
University School of Law and has been favorably received 
by lawyers. 


@ Bound in sheep, 434 pages, 8vo. Price, delivered, $5.00. 


THE HARVARD LAW REVIEW 
ASSOCIATION 


CAMBRIDGE, MASS. 


Please mention Taz Ruvinw when dealing with our Advertisers. 
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A Guide Book on These Important Officers 


More Fees for You 
in This Book, Mr, Notary 


CAN NOTARY 


and 


COMMISSIONER OF DEEDS 
| MANUAL 


| with Forms 
THIRD EDITION. 
By FREDERICK MM. HINCH 
of the Publishers Editorial Staff 


The Generai and Statutory Requirements, Their Appointment, Eligi- 
bility, Duties, Powers, Liabilities, Etc., 
and on 

Conveyancing, Abstracting, Negotiable Instruments, Taking Acknow- 
ledgments, Affidavits, Oaths, Depositions, Protests and Court 
Decisions, followed by the Law of every State and Territory on 
: these Subjects, with 
FORMS 
One Volume About 500 Pages Buckram $5. 00 Delivered 


CALLAGHAN & COMPANY 


“THE HOME OF MILES AND MILES OF LAW BOOKS” 
CHICAGO 


General Offices 
401.409 E. Ohio 


Retail Store 
68 W. eshingtor 


Please mention Taz Ruvinw when dealing with our Advertisers. 
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Lawyers Rapest tated Case Library 
excels. 


Te build your library 
on the Annotated 
Case Case Principle — one 
unt at a time—is to 
Gow build for permanent 
: Let Us Tell You Why 

: The Lawyers Co-op. Publishing Co. 


Rochester, N. 
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